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INQUIRIES 
YORKSHIRE DETECTIVE BUREAU 
T. E. Hoyland. Ex-Detective Sergeant. 
Member of the B.D.A., F.B.D., Associated 
American Detective Agencies, and the World 
Secret Service Association. Confidential 
enquiries ; Divorce, etc. ; Over 600 agents in 
all parts of the World. Over twenty-five years 
C.1.D. and Private Detective Experience at 
your service. 1, Mayo Road, Bradford. 
Tel. : 26823 day or night. 


PARKINSON & CO., East Boldon, Co. 
Durham. Private and Commercial Investi- 
gators. Instructions accepted from Solicitors 
only. Tel. : Boldon 7301. Available day and 
night. 





County BOROUGH OF SOUTHPORT 


Assistant Solicitor 
APPLICATIONS are invited for the post of 
Assistant Solicitor at a salary within A.P.T. 
Grades VII to VIII (£710—£835) according 
to experience. 

Applicants must be good advocates and 
experienced in common law and conveyancing. 

Applications, with copies of two recent 
testimonials, should reach the undersigned not 
later than February 21, 1953. 

R. EDGAR PERRINS, 
Town Clerk. 

Town Hall, 

Southport. 





Cry OF MANCHESTER 
Appointment of Senior Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a Senior Probation Officer. 

Applicants must be serving probation 
officers with considerable experience. ; 

Salary and allowance according to the 
Probation Rules, 1949 to 1952. 

The successful applicant will be required to 
pass a medical examination. 

Applications, stating age, present position, 
qualifications and experience, together with not 
more than three recent testimonials, must reach 
the | ces not later than February 28, 
1953. 


HAROLD COOPER, 
Secretary of the Probation Committee. 
City Magistrates’ Court, 
Manches' 1. 





Boroucu OF KETTERING 
Appointment of Assistant Solicitor 


APPLICATIONS are invited for the permanent 
post of Assistant Solicitor in the Town Clerk’s 
Department at a salary in accordance with 
Grade V(a) of the A.P.T. Division of the 
National Scales of Salaries (£625 per annum 
rising by annual increments of £20 to a maxi- 
mum of £685 per annum). 

The appointment is subject to : 

1. The National Schemes of Conditions of 
Service. 

2. The Local Government Superannuation 
Act, 1937. 

3. The satisfactory passing of a medical 
examination. 

4. Termination by one month’s notice on 
either side. 

The council will consider the provision of 
housing accommodation if necessary. 

Applications must reach the undersigned 
not later than Tuesday, February 17, 1953, 
and must include the names and addresses of 
three persons to whom reference may be made. 


D. DUNSFORD PRICE, 
Town Clerk. 
Town Clerk's Office, 
Kettering. 
January 29, 1953. 





ANCASHIRE No. 6 COMBINED 
PROBATION AREA 


Appointment 


APPLICATIONS are invited for the above 
whole-time appointment. Applicants must 
be not less than twenty-three nor more than 
forty years of age, except in the case of serving 
officers. The officer would be centred at 
Rochdale. The appointment will be subject 
to the Probation Rules, 1949 to 1952, and 
would be superannuable, the successful candi- 
date being required to pass a medical 
examination. 

Applications, stating age, qualifications and 
experience, together with not more than two 
recent testimonials, must reach the undersigned 
not later than February 28, 1953. 


of Female Probation Officer 


J. FREER, 
Clerk to the Combined 
Committee. 
The Butts, 
Rochdale 
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NOTES of 


A Scottish Adoption Case 

In England, the authority having power to grant a licence, 
under s. 40 of the Adoption Act, 1950, to send an infant abroad 
in connexion with arrangements for adoption, is a magistrate 
of the Bow Street Magistrates’ Court, or such other metropolitan 
stipendiary magistrate as may be appointed by the Secretary 
of State. At present all applications are dealt with at Bow Street. 
In Scotland the authority is the sheriff for the district in which 
the infant resides. 

A recent Scottish case is C-Petitioners (1953) Sc. L.T. Sh. Ct. 
Rep. 2, noted in Butterworth’s Weekly Law Sheet, of January 29. 
In this case application was made for a licence under s. 40. 
The consent of the mother of the infant was attested by two 
witnesses, not before a justice of the peace. It was held that the 
consent should have been attested by a justice of the peace. 

It will be remembered that there is a special provision as to 
the consent of the mother to the making of an adoption order. 
Section 4 (3) of the Act reads: “A document signifying the 
consent of the mother of an infant shall not be admissible under 
this section unless 

“‘(a) The infant is at least six weeks old on the date of the 
execution of the document; and 

“*(b) The document is attested on that date by a justice of 
the peace or as the case may be, by a person of a class prescribed 
for the purposes of subs. (2) of this section.” 

Section 40 dealing with applications for licences, requires 
that the consent of a parent be given, or dispensed with on 
specified grounds, but contains no provision corresponding with 
s. 4 (3). However, r. 8 (2) (a) of the Adoption of Children 
(Transfer Abroad) Rules, 1943, does make provision for proof 
of consent by means of a declaration purporting to be made 
and signed before a justice of the peace. 


Husband Forbidden to Enter Matrimonial Home 


A case reported in The Times, January 31, is an instance of 
the exercise by a judge of a power that magistrates do not possess, 
but which they often wish they possessed to some extent. 

A wife asked for an injunction restraining her husband from 
entering the flat which was the matrimonial home, pending the 
hearing of her petition for judicial separation on the ground of 
alleged cruelty. It was submitted that as the flat was the 


husband’s and the wife had no legal or equitable interest in it, 
the Court had no power to prevent the husband from entering it. 


Pearce, J., said that if the Court had not got such power the 
effect would be that a cruelly-treated wife with small children 
would be at the mercy of her husband if he were to return to 
a house which was in his name, and he would be able either to 
force her to withdraw her petition or to leave her home. 


the WEEK 


The learned judge referred to observations of Denning, L.J., in 
Bendall v. McWhirter [1952] 1 All E.R. 1307 as showing that a 
wife is not without rights in the matrimonial home, and said that 
in practical common sense he must decide who should stay, and 
who should go out. He made the order asked for by the wife. 


It will be remembered that in Bendall y. McWhirter, supra, it was 
decided by the Court of Appeal that the right of a deserted wife 
to stay in the matrimonial home proceeds out of an irrevocable 
personal licence which the husband is presumed in law to have 
conferred on her, and she has an interest which is valid, if not in 
law, then in equity. A trustee in bankruptcy takes the property 
subject to the clog or fetter that the wife cannot be ejected from 
the property. This case, though possibly not directly in point 
upon an issue in a suit for judicial separation, has a bearing 
upon the question, as the citation by Pearce, J., of the observations 
of Denning, L.J., indicates. 


Police and Knowledge of Law 

Speaking at the opening of a new police station in 
Hertfordshire, the Lord Chief Justice gave graceful and deserved 
praise to the police of this country. He added that he was amazed 
at their extraordinary knowledge of criminal law, which he said he 
envied. 

Everyone who has had occasion to observe the police at work 
and to see them in the courts must have been struck by this side of 
the policeman’s capacity. In his own department of the law 
he constantly displays an accurate knowledge and ability to 
apply that knowledge that are truly remarkable. Powers of 
arrest without warrant, how to frame a charge, what is admissible 
evidence, and how to present a case, these all put the police 
officer to the test. He rarely makes a mistake. When we 
remember that often he has to decide a point on such a question 
as whether the alleged offence is one in respect of which he may 
safely arrest, when he is suddenly called upon in the street, 
perhaps in the presence of excited people, and away from all 
books of reference and from superior officers, it is, as Lord 
Goddard said, amazing. 

We ourselves have many valued subscribers, and a few con- 
tributors, in various police forces. Some put questions for our 
practical points columns, and we are often struck by two facts : 
first, that they generally deal with a point of real doubt and diffi- 
culty, and second, that they are drawn in such clear and concise 
terms that a member of the legal profession would not feel 
that he need try to improve upon it. 


Mothers at Work 

Undoubtedly many married women with homes to look 
after manage to do useful work in factories and elsewhere with- 
out neglecting their duties as wife and mother, especially if they 
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are only part-time workers. It must be almost impossible, 
however, for the mother of a large family to go out all day and 
still look after home and family, unless there is some grown-up 
member of the family or other help at home during her absence. 
A recent case before Coventry justices illustrates this. 

A man and his wife were sent to prison for three months for 
neglect of nine of their children. It was stated that the weekly 
income of the family was £18, yet when a policewoman went 
to the house at a time when the children came home from school 
she found there was no dinner for them and they were ravenously 


hungry Though the children were clean and well clothed the 
house was dirty and overcrowded. The chairman of the bench said 
there had been gross neglect for years. 


This was a large family, but with such an income it should 
have been possible to do better for the children, and even if the 
wife had stayed at home instead of going to work, it would seem 
there need have been no poverty there. It certainly looks like 
one of those cases in which the proper place for the wife and 
mother was in her own home. 


Towing a Caravan is not * Conveyance of Goods ”” 


In The Times of February 5, 1953, appears a report of the case 
of Pearson v. Boyes, decided on February 4, in which a prosecutor 
appealed by case stated against the decision of a bench of 
Lincolnshire justices. The defendant had been charged, under 
the Vehicles (Excise) Act, 1949, s. 13 (2), with using a utility 
van, licensed as a private vehicle, for a purpose which brought 
it within a class liable to a higher rate of duty. 

The facts were that the owner of the van, a towing contractor, 
used the van to tow a caravan. No goods were carried in either 
the van or the caravan. The rate of duty paid was £10 a year. 
Had the van been taxed as a goods vehicle the appropriate rate 
would have been £20 a year, plus an additional £10 a year for 
drawing a trailer. A ‘* goods vehicle ’’ is defined in s. 27 of the 
Vehicles (Excise) Act, 1949, as one constructed or adapted for 
use and used for the conveyance of goods or burden of any 
description, whether in the course of trade or otherwise. 

It will be seen that the case turned on whether the towing by 
this van of a caravan constituted using the van for the conveyance 
of goods. The justices held that it did not, and that the van was 
not, while so used, a goods vehicle. They dismissed the summons. 


The Lord Chief Justice, giving judgement on the case stated, 
said that he was content to decide this case by following Cook v. 
Hobbs (1911) 75 J.P. 14, by saying that if the revenue authorities 
wished to tax the vehicle they had to get it taxed in clear words. 
If, as in the present case, one had to look at a number of sections 
and decided cases, it showed that clear words had not been 
used, and a subject was not to be taxed unless the tax was 
imposed by the use of clear words. 

Taking the whole scheme of the Act his Lordship thought 
thai it dealt with haulage as something distinct from carriage, 
and, therefore, for the purposes of this case it could not be 
said that the van was conveying the caravan merely because it 
was towing it. The matter was so vague and debatable that he 
(the Lord Chief Justice) could not disagree with the justices’ 


decision. Lynskey and Pearson, JJ. agreed. 


Lease or Licence 

We are not infrequently asked to advise, in the field of landlord 
and tenant, whether there is any way for a property owner (most 
often a local authority) to put a person into the same sort of 
physical position as he would occupy if he were a tenant, but 
without creating the relationship of landlord and tenant. We have 
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usually felt it our duty to advise that the courts lean against 
treating a man as a mere licensee when he has been occupying 
premises in the same manner as a tenant, and has been paying 
rent. There are cases where as a matter of law a licence is as 
much as the person having the disposal of the property can 
lawfully grant: e.g., where property has been requisitioned by 
the clerk of the local authority acting for the Crown, and the 
local authority is then allowed to put occupants in residence. 
Ordinarily, however, we believe the proposition to be true, that 
regular payment of rent in the absence of some clear indication 
to the contrary will strongly predispose the courts to find that a 
tenancy exists. A case to the contrary was Murray Bull & Co. 
Ltd. vy. Murray {1952} 2 All E.R. 1079. The premises in question 
were a flat within the protection of the Rent Restrictions Acts, 
and there had been a lease to the defendant which undoubtedly 
established him as a contractual tenant. On expiry of the lease 
in 1946, he continued in possession, and indeed so continued 
for another four years. Again, there seems to have been a normal 
tenancy from year to year which was still contractual. The tenant 
had been in the employment of the company, and there was inter- 
nal communication between his residence and their offices, 
which made it possible for him at any hour to get access to con- 
fidential papers. In the middle of 1950 he relinquished his position 
with them, and asked whether he might continue in occupation 
of the flat, but his letter stated, in terms, that he would like to 
continue as a quarterly tenant at an economic rental under 
conditions which would not establish him as a controlled 
tenant: “* I am looking for a house but I may not have had time 
to remove myself by the end of December.” The plaintiff 
company agreed to this—except that they preferred not to charge 
more than the long standing contractual rent. It seems plain 
that the intention at that time was, on both sides, that the 
Rent Restrictions Acts should not apply—which means that the 
agreement constituted the defendant a licensee and not a lessee. 
A year later the defendant was asked to give up the flat, having 
been in other employment for a twelvemonth, but declined to do 
so—contending (now) that he had become a statutory tenant, 
or in the alternative that there was a new contractual tenancy 
which had never been terminated properly. Upon the facts it 
was held by McNair, J., that the man had become a licensee and 
ceased to be a tenant. Since this was the apparent intention at 
the inception of the agreement in its final stage, it may no doubt 
be considered satisfactory that the court was able to give effect 
to it, but it would, we fear, be dangerous for local authorities 
and other property owners to seek to apply the decision upon 
different facts. The access which the residential flat afforded to 
confidential information seems to have had great weight with 
the learned judge. 


Architecture and Planning 


The fields of architecture and planning have recently sustained 
great loss by the deaths of Dr. Lanchester (recorded last week) 
and now Sir Frank Mears. 

Sir Frank was born in 1880 the son of Dr. W. P. Mears, 
lecturer in Anatomy at Durham University. He was educated 
at George Watson’s College, Edinburgh, and Edinburgh Univer- 
sity, and early on in his career became associated with Sir Patrick 
Geddes whose daughter he married in 1915. Sir Patrick Geddes 
who might be called the father of modern Town and Regional 
Planning profoundly influenced the course of his career. Mears 
took part with his future father-in-law in the Survey of 
Edinburgh in 1908 and helped him with his work on the University 
and National Library at Jerusalem and on the Scottish National 
Park at Edinburgh. Sir Frank Mears was versatile in his archi- 
tecture and this included the Lucy Sanderson Memorial Homes 
(a group of small houses for aged people at Galashiels), the 
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restoration of Huntley House, Edinburgh; the Livingstone 
Memorial at Blantyre and the George VI Bridge at Aberdeen. 
Mears experienced all the disappointments and difficulties 
which are usually encountered by pioneers. His approach to 
architecture through planning was too revolutionary for many 
and his early schemes did not always reach completion. However 
in time responsible opinion became persuaded that the siting 
and grouping of buildings and their adaptation for living in 
were just as important as purely aesthetic considerations. Sir 
Frank Mears’ ideas then came to practical life and he worked on 
many important post-war planning schemes in Scotland. He 
was elected an F.R.I.B.A. in 1927 and a member of the Royal 
Scottish Academy in 1943 becoming President of the latter 
in the following year when Sir George Pirie resigned. 


Why Mark it Secret ? 


Government departments and local authorities are sometimes 
too prone to mark correspondence and reports “ confidential ” 
or “ secret.” Often this arises from the feeling that there may 
be premature disclosure of some contemplated scheme in the 
press. The public relations officers of government departments 
and of local authorities (where they exist or otherwise the clerk) 
sometimes have press conferences “ off the record”’ when advance 
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information is given which may be used later and prevents ill- 
informed matter being published in the meantime. The word 
‘“* secret’ and often “ top secret *’ was necessary on documents 
during the war, but even this was used too often, and many 
envelopes, when paper was scarce, were wasted by one being put 
inside another. The height of absurdity was reached in one case 
known to us in which the civil defence officer to a local authority 
sought a reference to an applicant for a clerical post in the 
department, and because the habit had grown of putting every 
communication in two envelopes, this was done as a matter of 
routine. 

It is refreshing, in this connexion, to see the views expressed 
in the current issue of the County Council’s Association's Gazette, 
and in particular the salutary observations made by the chairman 
the association at a recent civil defence conference. He asked 
that “* before the label * secret” is appended to any document 
relating to civil defence the question as to whether it would, 
in fact, be of any real advantage to a potential enemy to know 
what is afoot should not only be asked but should be answered.” 
We agree, but we go further and hope that local authorities and 
particularly their officers (with or without instructions) will 
take care not to put the word “ confidential ” on any document 
unless in some way disclosure would be prejudicial to reaching 
a final conclusion on some particular matter. 


ON TRUSTING THE ORDINARY MAN 


In connexion with the agitation which sprang up before 
Christmas about the buying by and for children of toy truncheons 
and the like, we were glad to see that trade organizations were 
ready to defer to the widely expressed opinion that some discre- 
tion should be used, in the things they made and put on sale, and 
in particular that toys of bludgeon type should not be advertised 
by a catch penny title such as “‘ cosh.” We are still more glad 
to see (Hansard, December 19, 1952, col. 1804) that the Home 
Secretary, asked to initiate legislation on the subject, expressed the 
view that the sort of toys which children were allowed to have was 
primarily a matter for their parents. We do not wish to make 
a debating point of the inconsistency between this and the view 
accepted by the Government and Parliament in the Cinemato- 
graph Act, 1952, that parents cannot be trusted to choose their 
children’s entertainment. An argument can be constructed, for 
saying that the latter function involves a more elaborate intellec- 
tual process than does confiscating an objectionable toy—though 
we are still not convinced that the ordinary Englishman and his 
wife are unfit to be trusted to perform that function well enough, 
or that (if so) they become (by the mystical process of choice 
by ballot as members of local authorities elected for other 
purposes) qualified to do it for other people’s children. We hope, 
anyhow, in regard to toys that public excitement caused by the 
participation of young people in crimes of violence will not run 
away with common sense. Imitation daggers and firearms ; 
bows and arrows ; cowboy and Indian outfits with appropriate 
weapons, and indeed policeman’s uniforms complete with trun- 
cheons, have for generations been obtainable in toy shops. 
The abyss of silliness was reached at a recent meeting reported 
in The Times, with a proposal to have nursery rhymes rewritten 
in such a way that crimes of violence, like the murder of Cock 
Robin, would be left unmentioned. It would be a sorry day for 
whatever reputation has been left to this country by the faddists, 
if this sort of nonsense should prevail, and a still greater pity if, in 
the desire to produce a new generation of young Englishmen 
too well behaved to say boo toa goose, steps were taken to prevent 
children from owning and using ordinary and established types 


of toys. The private member’s Bill, which became available on 
January 28 (Bill 24), will no doubt be watched carefully from 
these points of view. As regards things which are not children’s 
toys, upon the other hand, the Government said (Hansard, 
ubi supra, col. 1803) that they were considering a Bill making it 
an offence to carry a dangerous weapon, or article capable of 
being used as such, in a public place. This idea will be generally 
welcomed. The law already provides machinery by which 
firearms, normally forbidden, may be possessed and even carried, 
where good cause is shown, and if police authorities use common 
sense there can (we think) be no harm in extending the principle 
of general prohibition in a public place to other things than 
firearms. We make the reservation about using common sense 
with full deliberation, for it may be proper not merely for bank 
messengers to rely in part on their own efforts to defend them- 
selves, but also for the ordinary motorist and pedestrian to do so, 
if there is reason to suppose that he will be exposed to danger, and 
—above all—for the householder. There is a much stronger 
case than the official world will admit, for letting responsible 
persons have even firearms in their homes. Some discrimination 
also is needed about the type of implement to which the pro- 
hibition of carrying weapons in public shall apply. The word 
“cosh ”’ has come into journalistic use as if it meant something 
of a special kind and is, unhappily for clarity, used in the Bill 
just introduced, under the heading “ prohibited toy weapons.” 
There is, however, no physical or scientific distinction between 
a policeman’s truncheon and a piece of wood of the same size, 
shape, and weight held by another person. Bill Sykes went about 
carrying a cudgel, so did Mr. Edward Hugh Bloomfield, but 
he was a man of position in the world, so his weapon was 
described as a formidable oaken staff—even when he beat Mr. 
Holtum to the point of death. An ordinary walking stick is 
(to quote words used by Mr. Chuter Ede in the same discussion) 
“capable of being used as a weapon in the commission of 
crimes of violence.”’ A sword stick, and a bludgeon stuck about 
with razor blades, of which the Home Secretary spoke, are 
easy, but what of the large razors used by Glasgow gangs and the 
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American negro (who, if searched by the police, declares that 
he is a barber), or a large pair of office scissors ? The Bill just 
introduced classifies as “* toys ** not merely coshes (whatever that 
word means), but knuckledusters, air pistols of a lethal kind, 
throwing knives, and stilettoes. Leaving aside the question 
whether an air pistol of a lethal kind is not caught by the Firearms 
Act, 1937, or can be called a toy, are knuckledusters, throwing 
knives, and stilettoes toys at all? There seems to be a dilemma : 
either the object is too small to be dangerous, or it is not a toy. 
On which leg are the promoters of the Bill standing? An even 
bigger dilemma may face the draftsman of a Bill of a scope not 
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limited to toys. A two pound hammer is a proper thing to be 
carried by a plumber on his way to work, but a person who is 
not a plumber may, on occasion, have equally good reason to 
take it in his luggage. Thousands of men who served in the special 
constabulary were allowed upon retirement to retain their 
truncheons : are they to be deemed guilty of an offence if they 
have the truncheons in their possession in a public place—say 
when cycling alone across the moors ? The principle behind the 
Government's proposal is sensible and simple but, as so often 
when it is sought to apply a simple principle to diverse facts, 
there may be unforeseen results. 


ESSAY IN HUMAN ECOLOGY 


By RAYMOND S. B. KNOWLES, D.P.A., A.C.LS., A.C.C.S., L.A.M.T.P.L. 


It seems that the researches of geographers-cum-sociologists 
(whose line might well defeat the Sunday night TV performers) 
are providing a new “slant” in solutions for the age-old 
determining the size of the unit of local 
Mr. V. D. Lipman, in an article entitled Town 
and Country : the Study of Service Centres and their Areas of 
Influence in a recent issue of Public Administration, 
of the investigations now being made on the social geography 
of this country. Though the researches are not new, their value 
to the administrator is only now being seriously considered. 


problem of 
administration. 


writes 


Like all scientific investigations these researches are wrapped 
in jargon. But they are none the less important for that. 
Indeed the processes of research are extremely fascinating, the 
more so perhaps because part of it is the compilation of maps 
and maps, anyhow, possess for most people an irresistible appeal 
born long ago of Treasure Island and never since diminished 
and, withal, maps that are overlaid with concentric circles and 
colourful legend and all the delights of cartography. To the 
administrator, all too often hide-bound by convention to 
mundane considerations of rateable value and population 
densities, the raw material of these researches enchants the 
imagination. For the work which these geographers are doing 
seems to constitute an illuminating and realistic approach to a 
matter which has so often in the past rested largely upon the 
uncertain assumptions of empiricism. 


Those hungry for exactitudes must go to Mr. Lipman’s 
excellent treatise but, reduced to the simplest terms, the idea 
appears to be that by plotting on a map the areas of influence 
from selected centres of, for example, the local newspaper, the 
cinemas, the banks, the schools, even the firm of country solicitors 
and "bus routes, it is possible to estimate with accuracy the real 
importance of centres of population and their relative claims 
upon dependent territories. 


It does not require much imagination to grasp the possibilities 
of all this. Future boundary commissions, if such ever again see 
the light of day, will presumably find their tasks more absorbing, 
if not made easier, by the scientific studies of men and women, 
careless of the reactionary policies of counties or the ambitions 
of county boroughs and county districts. Indeed a great deal of 
the subject-matter of their researches is identical with certain 
of the general principles which were contained in the schedule 
to the Local Government (Boundary Commission) Regulations 
of 1945 which seem, now, to have become written indelibly into 
the text-books and literature on boundary changes. In short, 


it seems possible that there may soon be ample scientifically- 
prepared material to prove or disprove what formerly depended 
for justification upon good advocacy. 

Most researches of this nature so far carried out relate to 
urban areas in rural setting. In this respect it is obvious, perhaps, 
that the work of the geographers-cum-sociologists (what wi// they 
call themselves ?) can help at least in de-limiting the territorial 
ambitions of urban areas. And where there are two centres not 
far apart the information so assembled may provide evidence 
useful in determining their conflicting claims of ** community of 
interest."’ Of proof of the ** wishes of the inhabitants * one must 
be chary. It is conceivable that though Mrs. Croft-Tranby goes 
into the country town for her shopping and may subscribe to 
the circulating library therein she might not be over-anxious to 
forego her essentially ‘* county *’ address. 

In suburbia, in and around the great conurbations, the picture 
is probably too confused for such researches to produce useful 
results. At all events it seems that no such studies have vet been 
made. 

What is encouraging about this work (or discouraging, 
according to one’s point of view) is the fact that it represents 
not a cold, visionary, ideal, formulated by planners with tidy 
minds and neat and orderly “* blue-prints,”” but accurate reflection 
of the way of life of real men and women. If administrative 
measures can thus be made to fit the people, instead of the people 
being forced to fit the measures, a lot of us may be the happier. 
And surely if local government is not to mean anything less than 
it does already, the unit of administration must be based upon 
real community feeling and activity. There is, admittedly, to be 
set against this due weight to administrative convenience : 
part of the problem of local administrative areas is that the 
optimum area for one service rarely co-incides with that of 
another. A compromise has always to be made. 

And one must be fair to the planners. Planning is undertaken 
and designed precisely to prevent the natural, unregulated 
expansion of built-up areas to the detriment of rural areas and 
neglect of the proper balance between town and country. The 
aim is always greater amenity and the physical environment 
for more gracious living. 

So where are we? Might not this new science of human 
ecology possess the same dangers that some of us see in the Town 
Development Act? Was it not Bernard Shaw who said that 
science is always wrong, that it never solves a problem without 
creating ten more ? 
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THE MANCHESTER CORPORATION 
(ADVERTISEMENTS) BILL 


[CONTRIBUTED] 


The Manchester Corporation (Advertisements) Bill was given 
a Second Reading in the House of Lords on January 29. The 
Bill has been presented by four associations who are members 
of the Outdoor Advertising Industry Advisory Committee 
The aim of the Bill is to amend the Manchester Corporation 
Acts, 1844-1950, so that they shall not apply to advertisements 
covered by the Town and Country Planning Act, 1947. 

The Bill thus provides that, notwithstanding anything in the 
Manchester local Acts or in any other local enactment applic- 
able within the city or any part thereof, it shall not be competent 
for the council or the corporation in pursuance of the powers 
conferred on them by the Manchester local Acts or other local 
enactments to regulate, control, prohibit or restrict the erection, 
retention, or display of any advertisement within the meaning 
of s. 119 of the Town and Country Planning Act, 1947. 

The preamble to the Bill sets out the reasons for its promotion. 
It begins by referring to the powers of the Manchester cor- 
poration under the Manchester Corporation Acts, 1844-1950, 
dealing with the regulation and control of buildings and 
structures fronting on streets in the city, and of signs and other 
projections from such buildings and structures. It then states 
that, with a view to securing a uniform code of control through- 
out the country, provision was made in the Town and Country 
Planning Act, 1947, for the regulation of the display of advertise- 
ments in accordance with regulations to be made under the Act, 
and that provision was also made in the Act for the repeal or 
modification by Order in Council of so much of any local Act as 
conferred powers dealing with the same matter. 

The preamble than goes on to say that difficulties have arisen 
in regard to the repeal or modification of local Acts so far as they 


WEEKLY 


COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Croom-Johnson and Pearson, JJ.) 
Jan. 26, 1953 
R. v. DAVIES 


Criminal Law—Evidence—Receiving stolen goods—Previous conviction 
proved—Count for another offence included in indictment— 
Conviction quashed—Larceny Act, 1916 (6 and 7 Geo. 5, c. 50), 
s. 43 (1). 

APPEAL against conviction and sentence. 

The appellant was convicted at Bedfordshire Quarter Sessions of 
being an accessory after the fact to larceny and was sentenced by the 
deputy-chairman to eight years’ preventive detention. The appellant 
had been committed for trial on a charge of receiving stolen goods, and 
before the examining justices the prosecution proved a previous 
conviction of receiving under s. 43 (1) of the Larceny Act, 1916, 
the appropriate notice having been given. At quarter sessions the 
indictment was for receiving only, but counsel for the prosecution 
obtained the leave of the court to add a count for being accessory 
after the fact to larceny. The previous conviction was given in evidence, 
but the count for receiving was subsequently abandoned by the 
prosecution. The deputy-chairman gave the jury a strong warning 
to disregard the previous conviction when considering the count for 
being accessory after the fact to larceny. 

Held, that, if the prosecution include in an indictment for receiving 
a count for some other offence, e.g., larceny or being accessory after 
the fact to larceny, they must refrain from giving evidence of a previous 
conviction under s. 43 (1) of the Larceny Act, 1916, for such evidence 
is admissible only where the charge is one of receiving alone. The 
conviction must, therefore, be quashed. 


affect advertisements, and that having regard to the provisions 
in the Town and Country Planning Act, 1947, the continuance 
of the provisions in the Manchester Corporation Acts dealing 
with advertisements is unnecessary, inexpedient, and contrary 
to the lawful interests of advertisers and those engaged in 
advertising and to the public interest, and therefore it is expedient 
that the provisions of the Manchester Corporation Acts should 
be repealed or modified in order that the code of regulation of 
the display of advertisements laid down in the Town and 
Country Planning Act, 1947, and the regulations made there- 
under, should not be rendered ineffective in the city. 


According to a statement issued by the Outdoor Advertising 
Industry Advisory Committee the industry has been dis- 
appointed for some time that steps have not been taken by the 
Minister under the Town and Country Planning Act, 1947, to 
repeal all local Act provisions dealing with outdoor advertising 
and so implement to the full the expressed intention of the Act 
to have one all-embracing code of control. This disappointment 
has been aggravated by the action of some local authorities, in 
insisting upon compliance with their local powers as well as with 
the regulations made under the Town and Country Planning 
Act. Thus, says the statement, the industry is in such cases worse 
off than it was before, as it has now dual control imposed upon it. 


The statement ends by denying that the Bill has been deposited 
in any unfriendly spirit towards the city of Manchester, indeed 
the committee, on behalf of the Associations promoting the Bill, 
has indicated its willingness to consider any amendment or pro- 
tective clause the corporation might wish to add to the Bill. 


B.M. 


NOTES OF CASES 


Counsel: James Burge for the appellant: Niall MacDermot for 
the Crown. 
Solicitors : Canter, Hellyar & Co.; Burgess & Chesher, Bedford. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. v. TALBOT 
Criminal Law—Sentence—Corrective training—Consecutive sentence 
of imprisonment not to be passed—Criminal Justice Act, 1948 
(11 and 12 Geo. 6, c. 58), s. 21 (1). 

REFERENCE BY SECRETARY OF STATE under s. 19 (a) of the Criminal 
Appeal Act, 1907. 

On March 31, 1952, the appellant was convicted at Burnley Quarter 
Sessions of shop-breaking and larceny, and was sentenced to three 
years’ corrective training. On April 22, 1952, the appellant was 
brought before the recorder of Sheffield on two charges under the 
Road Traffic Act, 1930, one for driving while disqualified, and the other 
for using a licence (that of his brother) with intent to deceive, and 
he was sentenced to six months’ imprisonment on each charge, to 
run concurrently, but to take effect at the conclusion of the sentence 
of corrective training. The appellant petitioned the Home Secretary 
in respect of his sentence, and the matter was referred to the Court of 
Criminal Appeal. 

Held, that it was undesirable that a sentence of corrective training 
should be followed by a sentence of imprisonment for another offence, 
and the court would order the sentences of imprisonment to run con- 
currently with the sentence of corrective training, and also that the 
appellant be disqualified for holding a driving licence for seven years 
from April 22, 1952. 

Counsel : Michael Havers for the appellant ; Drabble for the Crown. 

Solicitors : The Registrar, Court of Criminal Appeal; John Heys, 
Town Clerk, Sheffield. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 
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QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Croom-Johnson and Pearson, JJ.) 
HAINES vy. ROBERTS 
Jan. 26, 1953 

Being in charge of motor vehicle when under influence 
Motor cycle left by defendant in public place—Defendant 

subsequently found drunk—Vehicle not put in charge of other 

person—Road Traffic Act, 1930 (20 and 21 Geo. 5, c. 43), s. 15 (1). 

Case Statep by Monmouthshire justices. 

At a magistrates’ court at Abergavenny an information was preferred 
by the appellant, John Haines, a police officer, charging the respondent, 
Haydn George Roberts, with being in charge of a motor cycle when he 
was under the influence of drink to such an extent as to be incapable 
of having proper control of the vehicle, contrary to s. 15 (1) of the Road 
Traffic Act, 1930 

On an evening in July, 1952, the respondent rode his motor cycle to 
Abergavenny and left it in a yard behind a garage, which was a public 
place. At or about 10 o'clock that night he was found by his friends 
in a state of complete intoxication. He was taken by them to the 
garage yard, and, after his head had been doused under a tap, he 
went to sleep and did not wake up till about 11.30. While he was asleep, 


Road Traffic 
of drink 


MISCELLANEOUS 


PRE-WAR GERMAN TRADE MARKS REGISTERED IN UNITED 
KINGDOM 
Arrangements for Disposal by Custodian of Enemy Property 

At the outbreak of war in 1939 there were over 4,000 trade marks 
on the United Kingdom Register of trade marks, the proprietors of 
which were German enemies. Except in certain special cases, these 
marks remained on the Register during the war in the names of the 
German proprietors and have since been vested in the Custodian of 
Enemy Property for England. 

Subject to the protection of British and other Allied interests, it is 
now intended to clear the Register of such of these marks as need no 
longer remain registered, and to return most of the remainder to the 
former German proprietors or their successors in title. A Board of 
Trade announcement made on January 28, 1953, indicates the procedure 
which will be followed to achieve these ends and sets out the action 
to be taken by the former German proprietors or by others interested 
in particular marks or desirous of objecting to their return to the 
former German proprietors. The marks will be treated individually ; 
the Custodian will consider each case on its merits and makes no 
general promise that any particular mark will be cancelled or returned. 

Broadly speaking, the procedure is that the former German pro- 
prietors of certain categories of marks, or their successors in title should, 
if still interested in their marks, request the assignment of the marks 
to them by the Custodian. An opportunity will be given to British 
and other Allied interests to object to any such assignment before the 
Custodian acts on the requests. 

If a prima facie case is made out against the return of a mark to the 
former German proprietor or, in any case, if the mark in question was 
registered in Part A of the Register since September 3, 1932, the 
Custodian failing an acceptable agreement between the parties 
concerned will not assign the mark to the former proprietor. But the 
latter can in such a case attempt to recover the registration by applying 
to the Registrar of Trade Marks for re-registration of the mark, and 
the Custodian will consider cancelling the existing registration to 
allow the application to proceed. 

Full details are given in a notice published in the Trade 
Journal and the Official Journal (Patents) of January 28, 1953. 


Marks 


COMMITTEE ON SHARES OF NO PAR VALUE 

The Committee, appointed by the President of the Board of Trade 
on December 29, 1952, to consider, under the chairmanship of 
Mr. Montagu L. Gedge, Q.C., whether it is desirable to amend the 
Companies Act, 1948, so as to permit the issue of shares of no par 
value, have decided to invite various organizations and individuals 
to submit written statements of their views on the subjects which 
fall within the scope of the Committee's inquiry. These organizations 
and individuals will be invited to submit general observations, and 
also to supply information or make suggestions under the following 
main headings 

The manner in which the no par value system operates in other 
countries ; advantages and disadvantages ; possible abuses ; whether 
the system should be adopted in Great Britain and, if so, whether any 
limitations or restrictions should be imposed and what safeguards 
should be provided. 

When the Committee have studied the written statements submitted, 
they will proceed to hear oral evidence. 
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his friends tried to make some arrangement for taking the cycle 
home, but at about 11.55, before any such arrangement had been 
made, the police found the respondent staggering about the yard, 
with a pair of gauntlet gloves and some goggles in his pockets. They 
asked him whether the motor cycle was his, to which he replied : 

“ That is my bike. You leave it alone,” and when asked if he intended 
to ride the cycle in his present condition he replied: “If I want to 
ride that bike, I will ride it, and no one in town will stop me.” 

The justices were of opinion that the respondent was not in charge 
of the cycle at the material time and dismissed the information. They 
added that, if they had convicted the respondent, they would have 
found that there were special reasons for refusing to disqualify. 
The prosecutor appealed. 

Held, that, as the respondent had not put anyone else in charge of 
the cycle, he remained in charge of it, and, therefore, the case must be 
remitted to the justices with a direction to convict, and, there being no 
evidence of special reasons in the facts found by them, to disqualify. 

Counsel : Arthur G. Davies for the appellant ; James Campbell for 
the respondent. 

Solicitors : Torr & Co., for H. J. P. Candler, Abergavenny ; Gibson & 
Weldon, for Everett & Tomlin, Pontypool, for the respondent. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


INFORMATION 


The Committee will be prepared to receive the observations of any 
organization or individual, whether they have general suggestions to 
make or particular suggestions under any one, or all, of the headings 
set out above. Communciations should be sent to the Secretary of the 
Committee at Lacon House, Theobalds Road, W.C.1., if possible by 
February 28, 1953. 

VITAL STATISTICS FOR 1952 

The Registrar General announces that provisional figures for 
England and Wales for the fourth quarter of 1952 and for the whole 
of that year show a continued improvement in infant mortality rates. 
The birth and death rates for the year were lower than in 1951. 

Live births registered in the fourth quarter of 1952 numbered 158,029, 
representing a rate of 14.3 per thousand population, compared with 
153,995 and 160,200 and rates of 13.9 and 14.5 in the same quarters of 
1951 and 1950, respectively. The total of live births registered for the 
year was 673,559, being slightly lower than for 1951, and representing a 
rate of 15.3 per thousand population, compared with 15.5 in 1951. 

There were 3,741 stillbirths registered in the December quarter, 
giving a rate of 23.1 per thousand total live and still births, compared 
with rates of 24.2 and 22.7 for the fourth quarters of 1951 and 1950, 
respectively. The annual figure for 1952 (15,578) represented a rate of 
22.6, which was a slight improvement from a rate of 23.0 in 1951 anda 
fraction below the previous lowest annual rate of 22.7 in both 1949 and 
1950. 

The deaths registered in the quarter numbered 136,587, representing 
a rate of 12.4 per thousand population, compared with 121,894 and a 
rate of 11.0 for the corresponding quarter of 1950. The total number for 
the year 1952 was 497,290, and the annual rate, 11.3, was the second 
lowest on record and compared with rates of 12.5 in 1951 and 11.6 in 
1950. 

Deaths of children under one year of age in the quarter numbered 
4,682 or 29.0 per thousand related live births, compared with 4,583 and 
5,032, representing rates of 28.5 and 30.0, respectively, in the same 
quarters of 1951 and 1950. 


JUSTICES OF THE PEACE ACT, 1949, s. 27; POOL OF 
FINES, ETC. 

In Home Office Circular No. 4/1953, dated January 6, reference 
is made to the estimates of expenditure for 1953-54 under Parts III 
and IV and s. 8 of the Act which have been furnished by the responsible 
authorities. The Secretary of State recognizes that the responsible 
authorities will wish to know in advance, the approximate percentage 
of their approved expenditure which will be repaid to them under s. 27 
of the Act from the pool of fines and fees and Exchequer money. 
He cannot supply them with an exact figure for 1953-54, since the 
percentage for a particular year cannot be determined until the end of 
that year, and the figure will vary from year to year with the national 
totals of expenditure and of receipts from fines and fees. On the 
assumption, however, that in 1953-54 the totals of receipts and of 
expenditure will be as forecast by the responsible authorities, the 
Secretary of State estimates that each authority will be repaid, by 
periodical advances during the year, about three-quarters of their 
approved expenditure. 

A further circular will be issued explaining the procedure for securing 
the approval for repayment purposes of expenditure proposed to be 
incurred after April 1, 1953. 











CXVII 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 14, 1953 


REVIEWS 


The Law Relating to Wills. By W. J. Williams. London : Butterworth 
& Co. (Publishers) Ltd. Price £7 7s. net (2 volumes). 

There are other large books on wills to be found in law libraries ; 
two of the best known have been brought up to date since the war, and 
one at least has a (separate) companion work containing precedents. 
Mr. Williams is thus embarking on a venture in which he wi!l have 
high-grade competition, but on perusal of the book we are sure that 
he is justified. It will be a real help to the lawyer to have this modern 
textbook, devised de novo and arranged in modern form and (what is 
hardly less important) printed in the modern way. The learned author 
of the work before us is conveyancing editor of the third edition of the 
Encyclopaedia of Forms and Precedents, and has drawn on his experience 
in that connexion as well as in conveyancing practice. In a long and 
interesting preface he explains why certain parts of the book have 
been arranged as they have been, for example the choice given to readers 
in vol. Il, between following a precedent for a complete will or 
taking clauses piecemeal and putting them together. Applying here our 
knowledge of settling contracts and of legislative draftsmanship, both 
of which lie nearer to our own field of operations than does the drafting 
of a will, we should share the learned author’s view that, when you 
are seeking help from precedents it is better to take them here and 
there for single matters than to mould a whole document, be it a will 
or a contract or a Bill, upon a precedent created as a whole by another 
hand. 

Volume II of the work consists entirely of precedents, and to this we 
shall return. Volume I is the expository portion, and consists of many 
short chapters arranged in logical order so far as possible, although, in 
a subject like this, logic is difficult to come by because there are so 
many different aspects of the subject to remember. These chapters 
are not grouped into parts, as is so often done in legal textbooks, 
for the reason (as the learned author explains) that the different topics 
which have to be considered in drafting or interpreting a will do not 
readily fall under a small number of main headings. As he says, the 
lawyer is concerned with any will at two different stages, first when 
the will is made, at which point the draftsman’s all important duty is to 
discover what the testator wants, and then at the stage when the will is 
to be put into force when, in the nature of things, the testator can no 
longer tell anybody what he wanted. The problem for the draftsman, 
therefore, is to produce a document which will carry the testator’s 
wishes forward, to be given effect by those who have survived him. 
Even at the earliest stage, however, the draftsman must bear in mind 
whatever rules of law and practice exist, for determining any doubtful 
point of interpretation, and must make sure (if he can) that the testa- 
tor’s wishes are expressed in such a way as not to be defeated by any 
technical rule after the testator’s death. Moreover (and this point 
Mr. Williams rightly emphasizes) he must make the testator understand 
that rules of law may prevent some dispositions (e.g., a perpetuity) that 
the testator wishes, and he may have to delve into things which the 
testator has regarded as irrelevant, ¢e.g., the testator’s title to property, 
and the extent of his disposable interest. 

The chapter sometimes found in books on wills under some such 
title as “* points to be put to the testator * does not occur in the present 
work, for reasons given in the preface. If the draftsman has in mind 
the advice given throughout the book, especially in “ general notes,” 
he will not forget the importance of finding out what the testator really 
wants. Every person who has tried to draw a will for someone else will 
have had the experience of bringing that other person’s mind to bear 
upon contingencies which are evident to the draftsman but not to the 
testator, while one of the reasons why the will a man draws for himself 
is so likely to be wrong (even if he is a lawyer) is that hardly any one 
can look objectively at future events and imagine how they will turn 
out. For this reason the note upon the things which a draftsman has 
to ascertain is of the first importance. 

It seems a little strange that the first chapter of the first volume is 
“ contracts relating to wills,” and that it is only after this that the book 
proceeds to explain the nature of a will. The first chapter is, however, 
short and no doubt the learned author thought it desirable to bring to 
the attention of his readers in the very forefront that a person might have 
debarred himself from including some provisions in his will 
which he would have liked to include. The next group of chapter head- 
ings is comparatively obvious, but special attention should be drawn 
to the chapter “* who may benefit under a will” since it covers such 
divers potential beneficiaries as animals, local authorities, and the 
testator’s murderer. The chapter headings of the remaining hundred 
or so chapters of the main part of the book can obviously not be set 
out in detail : it must suffice to say that every point which we have 


been able to think of is to be found in the list of chapters, which in 
itself serves as a guide to the contents of the book (there is also an 


admirable index). Gifts to authorities; the change of “or” into 
“and” and vice versa, and perpetuities, are items taken at random 
from the chapter headings and will serve to suggest the completeness 
of the book. 

rurning to vol. Il, one finds first some two hundred pages of 
individual clauses for inclusion. Each group of these is preceded by a 
general note, referring where necessary to statutes or to probate 
practice. Then there is a short part comprising statutory wil! forms, and 
approximately another two hundred pages of forms of complete wills 
and codiciis. It is just before this that there occurs the “* Genera! Note 
on the Forms of Wills,” which is as good as anything we have ever 
come across, by way of general precept and apposite example, of the 
way to deal with the testator and ascertain his wishes. Most of this, we 
think, is not to be found in other works. On forma! matters, it may be 
mentioned that the table of statutes and the table of cases come at 
the end of vol. II, instead of in their more usual position at the 
beginning of vol. I, and that, wherever notes in the text of vol. I 
refer to cases, the learned author has endeavoured to give the points 
of distinction between one case and another, in contrast to the practice 
so often followed, where case references are lumped together leaving 
the reader to look them up and disentangle them. It was in 1835 (before 
the Wills Act, 1837) that the famous Jarman wrote that “ many works 
on wills, with the accompaniment of precedents, are already in the 
hands of the practitioner,”’ and we have seen some which, even then, 
were a century old. Jarman also remarked that a great part of the work 
of counsel came from faulty dispositions found in wills, attributable 
either to the niggardliness of the testator in not taking proper advice, 
or to the incompetence of the general practitioner. No doubt the latter 
is better equipped today than in the early nineteenth century, and 
Williams on Wills will assuredly play its part in ensuring that the 
desires of testators are not frustrated through oversight of their advisers. 


Glen’s Public Health Act, 1936. Sixteenth Edition. By Sir Patrick 
Redmond Barry and H. A. P. Fisher. London : Eyre and Spottis- 
woode (Publishers) Ltd. Price 75s. net. 

Glen’s Public Health in its original form was more or less coeval 
with the beginning of Lumiley’s Public Health, the respective authors 
having each been counsel to the predecessors of the Local Government 
Board in the middle years of last century. The fifteenth edition of Glen 
appeared in 1936, devoted to the Public Health Act of that year. 
For the new edition the publishers have been so fortunate as to enlist 
Mr. Justice Barry as senior editor. While the Public Health Act, 
1936, is still the principal Act upon its subject, there has been a good 
deal of amending legislation, of which this new edition selects the Water 
Acts, 1945 and 1948, the National Health Service Acts, 1946 to 1952, 
and the Children Act, 1948, as most appropriate to its scope. The 
scope is still limited by that of the Act of 1936, and amending 
legislation : it makes no claim to be an encyclopedic publication, 
covering all the functions of local authorities, being confined to one 
group (albeit a very important group) of those functions. There is an 
interesting preface, quoting from a preface to an earlier edition pre- 
pared by Mr. Randolph Glen (which gave a brief history of the work 
from its initiation) and William Cunningham Glen's original preface 
of 1858 is also printed. The edition for which Mr. Randolph Glen 
wrote the preface just referred to was the last to be kept, editorially, 
in that notable legal family, and the last to take in matters other than 
public health proper, it having been decided, when the fifteenth 
edition was produced, to limit its scope as is done in the new edition. 
The fifteenth edition, however, was still enriched by a good many 
references to older Acts, for the reason that it was intended to bridge the 
transition from them to the new law. In the new edition, the learned 
editors have shortened a good deal of what had been said in earlier 
notes : they point out that, apart from the lapse of time which has 
brought into being a new generation of administrators, the Act of 
1936 itself has been much modified in the intervening period. 

They have, therefore, taken the view that it is more important to 
devote the available space to what is new since 1936, than to what 
preceded that year. This, we think, is wise in a work designed largely 
for day-to-day use by busy persons, but, in this connexion there is a 
note of caution to be sounded. The work was published on January 30, 
1953, but the title page is dated 1952, and the preface states that the 
editors do not purport to set out the law as at a later date than the end 
of February, 1952. The publishers’ statement on the wrapper says 
that it takes account of legislation of 1952, but for that legislation, and 
other changes in the past twelve months, one has io refer partly to a 
loose slip, and partly to a sheet of addenda, which is bound into the 
volume before the preface, where it might be overlooked. 
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Examining the work from the point of view of what it sets out to 
accomplish (that is to say, to be a reasonably brief but comprehensive 
textbook on one particular part of the law administered by local 
authorities) we cannot help doubting whether, in selecting the matter 
to be included, a sound judgment has always been displayed. Recent 
litigation shows the importance of the new law about pollution of 
rivers, but the Rivers Pollution (Prevention) Act, 1951, is only men- 
tioned once—and that almost casually, introduced by “ see also.” 
Even this is only in reference to s. 331 of the Act of 1936. It is surely 
queer that nothing is said of the Act of 1951 in relation to ss. 30 and 31 
of the Act of 1936, and it is unpardonable for a book finished in 1952 
and first issued to the public in 1953 to refer to the Rivers Pollution 
Prevention Acts, 1876 and 1893 (as is done at p. 78 in the notes on 
s. 30) without mentioning that almost all of those Acts was repealed 
by the Act of 1951. On the same p. 78 also, s. 69 of the Public Health 
Act, 1875, is in so many words said to be unrepealed, though it had 
been repealed six months and more before the date of the learned 
editors’ preface. At p. 532 the same section is again listed as 
“ unrepealed,” with a footnote referring to the River Boards Act, 1948, 
which makes the trap still worse. Upon such sections as ss. 53 and 61 
of the Act of 1936, the notes appear to be a little skimped ; s. 53 isa 
difficult section, and a lot of pre-1936 case law may have to be 
considered. The same applies to the notes on the nuisance sections, 
and the difficult ss. 268 and 269: In the treatment of the Water Act, 
1945, it is not enough to print sch. 3 to that Act simply under its 
statutory heading (“ provisions to be incorporated in orders relating 
to water undertakings "’) without referring to s. 32 of the Act giving 
power for this incorporation, or any note to explain what sort of orders 
are in question. Generally, throughout the Water Acts and other 
subsidiary matter at the end of the book, the notes are very meagre 
and almost indistinguishable to the eye from the text to which they 
refer—except indeed when they are placed at the foot of the pige 
when they are, as indeed are all the notes so placed throughout the work, 
in SO minute a type that a reader using ordinary spectacles is likely to 
need also a magnifying glass. 

The table of cases has the first name for each case, which in practice 
serves as the catch-word for finding it, printed in large type, and this 
may be a good idea, though it is unfamiliar. Far too many of the cases 
are, however, given without their dates. Not many lawyers at the pre- 
sent day could say off hand what year was 88 L.T. or 18 L.G.R.—to 
take two examples of cases from a single page, and without the date 
the reader may spend time in looking up something which turns 
out, because of its date, to be useless for his purpose. For the sort of 
reasons we have indicated, the book cannot fairly be described, in 
the publisher’s words upon the wrapper, as “ of the first importance 
to all local authorities and to those concerned with water supply, 
the National! Health Service, and the care of children.” But for a reader 
forewarned against the lapses we have indicated in regard to certain 
matters, and on the alert for possible carelessness elsewhere (for we 
do not profess to have dredged through the book for blunders of the 
same sort) it may serve the purpose of quick reference, being preferable 
perhaps in this respect to some more reliable publications whose bulk 
has tended to become unmanageable. 


Cost Accountancy in Agriculture. By L. W. Bolton. Price 17s. 6d. net. 
Builders’ Cost Control, Bonusing, and Accounts. By F. Brandwood. 
Price 25s. net. London : Gee & Company (Publishers) Ltd. 


These are two technical works in a subject not our own, produced by 
Messrs. Gee & Company, Ltd., whose publications in the business 
field, and occasionally in the legal-cum-business field, we have 
periodically noticed. Each is a first edition, and (we gather) an essay in 
the direction of introducing the farmer in the one case and the builder 
in the other to the advantages of using modern methods of 
accountancy. It is, for example, suggested that the profit and loss 
account is not sufficient to inform the farmer of the true financial 
state of his business, and that the building and engineering industries 
similarly require more acquaintance than they have at present with 
the principles of cost accounting. We should suppose that the big 
firms, whose names are household words, have little to learn about 
this art, but what the author and publishers say about the primitive 
methods of many smaller firms is borne out by our own experience. For 
the benefit of lecturers and students a selection of typical examination 
questions is provided. Each of the books is too technical for us to 
pretend fully to appraise its qualities, nor do we suppose that, amongst 
our own readers, there are many who would be directly concerned. 
It does, however, happen in some branches of local government that 
the councils’ finance staffs do have to consider agricultural matters 
and, even more, matters relating to the building trade and to civil 
engineering. It could happen, particularly in the two last mentioned 
fields, that a knowledge of how to apply modern cost accounting to 
the occupations mentioned would be important to the interests of 
public authorities, and we can well believe these books, relatively 
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inexpensive for these days, would be found useful in their engineers” 
and treasurers’ departments. 


Executors’ Accounts and Death Duties. By H. J. Kriel. Cape Town and 
Johannesburg 


: Juta & Co., Ltd. Price 30s. net. 


We spoke recently, when reviewing an English work on probate, 
of the necessity for the lawyer in private practice to keep himself abreast 
of what is happening in this field of law, with which he is likely to be 
constantly concerned. The work now before us, covering part of the 
same ground for the Union of South Africa, is a reminder—not perhaps 
unpleasing to the ironic sense—that other countries have the same sort 
of troubles as our own: not merely does their inhabitant meet the 
fate decreed for man by nature; his estate is then mulcted by the 
Revenue. Mr. Kriel, who is a member of the staff of the Master's 
Office at Pretoria, has sought to make the South African law relating 
to death duties accessible, primarily to an executor who has had no pre- 
vious experience of what is required of him, and secondly to students 
preparing for legal or accountacy examinations. He has, for example, 
included examples and diagrams for the rules of intestate succession, and 
explanations of some technical terms occurring in the administration of 
estates. It seems from the text that the South African system of death 
duties, which as it now stands goes back to 1922, has involved a good 
deal of amendment and alteration from time to time. The details of 
this will not ordinarily be of interest to readers in this country, but 
the work is instructive, as showing how universal problems are tackled 
in a jurisdiction different from our own, and under a legal system which 
is not based on English law. There are tables of life annuity values, 
and tables for calculating interest, and a list of the provisions for 
avoiding double taxation as between the United Kingdom and South 
Africa. For South African students, who are working in England and 
proposing later to take up legal or accountancy practice in their own 
country, the work is, as far as we can judge of it, one to be commended ; 
we imagine that in the country for which it is designed it will be found 
to cover most of the ground. 


Redgrave’s Factories, Truck and Shops Acts. Eighteenth Edition. By 
John Thompson and Harold R. Rogers. London: Butterworth & 
Co. (Publishers) Ltd. Price 50s. net. 

Redgrave’s book upon the Acts mentioned in the title has been 
before the public for many years. The new edition is the eighteenth, 
and brings the law up to date as at the end of July, 1952, with such fresh 
matter as could be squeezed in during its progress through the press. 
The principal reason for a new edition is provided by the Shops Act, 
1950, consolidating the large number of earlier Shops Acts, but there 
has been quite a lot of case law: inevitably, because these Acts touch the 
ordinary life of the public at so many points. We have long considered 
Redgrave to be one of the most useful specialist works to have at hand ; 
there are few legal problems relating to factories and shops which can- 
not be quickly answered from its pages. The present edition has an 
enlarged and improved index, which the editors think will enable 
particular entries in the text to be found more quickly, although our 
impression of the previous index, based on many years’ experience, 
was that it was not at all inadequate. The general lay-out of the work 
remains as in previous editions : that is to say, the Factories Act, 1937, 
with later legislation amending it, occupies a large section of the book 
and there is another large section containing the subordinate legislation 
about factories, and allied matters of working conditions. This is 
particularly important because it is not all easily discoverable. 
Probably its content is well enough known to factory owners and trade 
union officials, as regards their own type of occupation, but, when 
the lawyer or non-specialist inspector is called in, he may need to 
discover in a hurry what the law is, and Redgrave tells him. 
Miscellaneous statutory provisions affecting persons employed in 
factories comprise rather more than 100 pages, and range from the 
employment of women to the Education (Miscellaneous Provisions) 
Act, 1948. The Truck Acts and closely allied Acts have, as before, a 
short section to themselves. The Shops Act, 1950, and the Statutory 
Rules and Orders under earlier Acts which the Act of 1950 keeps 
alive, occupy about 200 pages, and much time will be saved in this 
field by the new edition, since for the last two years those concerned 
have had to refer backwards and forwards between the Act and pre- 
vious legislation. 

The tables of repeals and replacements, and the comparison between 
the Act of 1950 and earlier legislation, will often be helpful in verifying 
whether decisions on the older law still hold good. Since the Act of 
1950 was a consolidating Act, the case law ordinarily holds, and the 
problem is to relate it to the appropriate sections of the Act. 

Despite the immense field which it covers, and the good spacing and 
printing which have always characterized Redgrave, it remains of a 
size which can easily be carried in the pocket—one among its many 
merits in practical use. We do not know many textbooks of this size 
which are so often useful to so many people. 
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LAW AND PENALTIES 
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IN MAGISTERIAL AND 


OTHER COURTS 


No. 12. 
SMUGGLING GOLD 

A thirty-five year old pilot appeared at Christchurch Magistrates’ 
Court last month to answer two charges. The first charge alleged 
that he had been knowingly concerned in carrying certain prohibited 
goods namely 270 ounces of gold with intent ,t° evade the export 
prohibition applicable thereto, contained in s. 22 (1) of the Exchange 
Control Act, 1947, contrary to s. 186 of the Ft da Consolidation 
Act, 1876. The second charge alleged a similar offence in regard to 
twelve £5 notes. 

For the prosecution it was stated that defendant, the first officer of a 
Hermes aircraft, was taken to Hurn by coach with other members of 
the crew, to take off on a flight to Nairobi, owing to London airport 
being fog bound. On arrival the crew’s baggage was placed on the floor 
of the Customs room and defendant picked up a brief case and a hold- 
all and placed them before the Customs officer and then said something 
about a tin trunk. He left the baggage room and returned a couple of 
minutes later with a tin box which he showed to the Customs officer. 
Defendant was asked how much he had got on him and replied ** Two 
quid.” He was then asked if he was carrying anything on his person 
and he replied “* No.” He was asked if he minded being searched 
and said “* Yes, I have got to get another bag yet,”” and began moving 
towards the door. The Customs officer moved in front of him and he 
was told that the matter would have to be dealt with at once. 
Defendant was again asked if he had anything on him and he replied 

“ Yes ” and pulled out from inside his shirt five bars of gold. 

Defendant was taken to a private room and searched and under 
his shirt he was found to be wearing a waistcoat containing eight 
pockets and in one of the pockets was found twelve £5 notes. The 
bars of gold, each the size of a large packet of cigarettes, were worth 
£3,335 and had been carried in the pockets of the waistcoat. 

A typewritten letter was found in defendant’s brief case by an 
Investigation officer and defendant snatched it out of his hand. The 
Officer pointed out a reference on the paper to 333s. and asked 
defendant if this was the price of gold in South Africa and defendant 
replied “* Yes.”” As a result of a later examination of documents in 
defendant's possession it was ascertained that in October, November 
and December defendant had presented four cheques of a total value 
of £8,600 drawn by an Indian banker. Two of the cheques were payable 
to “ M. Price or bearer,” onc to “ J. Jones or bearer ” and the fourth 
to “S. Smith or bearer.”” Evidence that defendant had cashed these 
cheques was given by a London bank official, and a bank official from 
another bank produced a Bankers Draft for £1,450 payable to defendant 
and issued in Nairobi. 

The prosecutor told the Court that defendant had admitted bringing 
the cheques back from Nairobi and cashing them and added that the 
submission of the prosecution was that defendant was buying gold with 
money supplied to him in Africa and taking it to Nairobi for disposal. 
The maximum penalty was a fine of three times the value of the gold, 
i.e., £10,000. 

Evidence in support of the statements made by the prosecutor was 
then given and defendant, who pleaded not guilty to both charges, gave 
evidence on his own behalf. He said that he bought the gold in England 
to sell in England and make a profit. He had made similar transactions 
before and he had no intention of taking the gold out of the country. 
Defendant added that he wore the waistcoat so as to carry the gold 
about safely. He had intended to leave the gold with some friends 
but they were not due to return from Glasgow until the following day. 
Defendant added that when he came to Hurn he intended to telephone 
some friends in Bournemouth so as to leave the gold with them but 
had no opportunity to do so, and when he went into the Customs shed 
his purpose was to check that his luggage was there and he did not 
intend to go through the Customs at that time. 

Defendant stated that he had the £5 notes intending to spend them 
“on the odd Christmas present, car tax and so on.”” They were in the 
waistcoat because he intended to leave them behind with the gold. 
Defendant said that the explanation of the calculations regarding gold, 
on documents found in his car related to information he had obtained 
because he was considering buying and selling gold in Nairobi as he 
had done in London. 

Defendant's explanation of the cheques was that they concerned 
land transactions and that he received one per cent. commission. 

In cross-examination defendant denied that the cheques which he 
had cashed in any way related to deals in gold. He had been supplied 
with the names of people to whom he had to pay the cash which re- 
lated, so far as he knew, to deals in connexion with land. 


The Bench found the charges proved and it was urged on behalf 
of the defendant in mitigation that he would lose his job and a pen- 
sion to which he would have been entitled in four years’ time. He 
would also forfeit the gold valued at £3,335. Defendant was stated 
to have had a distinguished career as a bomber pilot in the R.A.F. and 
had been awarded the D.F.M. and A.F.C. He was a married man with 
two children. 

The court imposed a fine of £1,000 on the first charge and £60 on 
the second and allowed the defendant three months in which to pay 
and imposed a sentence of twelve months’ imprisonment in default 


of payment. 
COMMENT 


This case shows that those who smuggle gold run the risk of paying 
penalties commensurate with the large rewards that they stand to gain 
if undetected. 

It was mentioned during the course of the hearing that amongst 
notes found in the defendant’s possession, was one which showed that 
he hoped to make a profit of £510 on the gold. The defendant himself 
stated that he had bought the gold at £14 7s. 6d. an ounce at a time 
when the controlled price was £12 8s. 

(The writer is indebted to Mr. J. B. Fogaty, clerk to the ee rw 
Justices, for information in regard to this case.) R.L.H 


No. 13. 
A LICENSEE IS ACQUITTED OF HARBOURING A 
CONSTABLE 


A Cardiff licensee was charged at the local Magistrates’ Court last 
month with knowingly harbouring a constable during the time the 
officer should have been on duty contrary to s. 78 of the Licensing 
(Consolidation) Act, 1910. 

Evidence was given for the prosecution that two police officers 
kept watch on defendant's hotel and saw a colleague leave by a side 
entrance. He had been absent from his beat for twenty-five minutes. 

For the defence it was submitted that there was no case to answer 
and the following points were made. First that the prosecution had 
not proved formally that defendant was the holder of a justices’ 
licence ; secondly that there was no proof that the constable had been 
harboured which, said the defence, indicated some wrongful act ; 
thirdly that there was no evidence in any event that defendant knew 
of the constable’s presence upon the premises. 

For the police it was submitted that in reply to the first point the 
fact that an Inspector had used the epithet “ licensee ” in referring to 
defendant in his evidence, was sufficient. On the third point prosecution 
stated that there was a difficulty because it was not open to the pro- 
secution to call the police officer concerned. 

The learned stipendiary magistrate, Mr. Guy Sixsmith, adjourned 
the case to consider the submissions, and at the adjourned hearing 
he ruled as follows : first, that the prosecution should have proved 
formally that the defendant was a licensee but as this was a somewhat 
technical matter he would have given permission to the prosecution 
to re-open the case had such application been made. No such applica- 
tion had been made and he, therefore, upheld the submission of the 
defence upon this matter, but was unwilling to decide the case upon 
this ground alone as it would be very unsatisfactory. 

Upon the second submission of the defence, viz., that there was no 
proof that the constable had been harboured, Mr. Sixsmith said that 
he had consulted the Shorter Oxford Dictionary and had come to 
the conclusion that it did not connote something not quite proper, 
and that he was, therefore, satisfied that there was evidence of har- 
bouring in the case. 

On the question of whether there was evidence that the licensee had 
knowingly harboured the constable, Mr. Sixsmith said: “ It is quite 
possible for a police-constable to be harboured in this sense on licensed 
premises by someone other than the holder of a justice’s licence. It 
may be a member of the family or of the staff. One of the liabilities 
taken by licensees is responsibility for omission of their employees 
in certain cases, but this is not one of the cases. Here the vicarious 
liability is ruled out as a possible ground for conviction, and it is for 
the Prosecution to exclude vicarious liability because "of the word 

‘knowingly’ which is inserted in paragraph (a) of subs. (3) and 
to know after the offence has been committed that someone else 
has committed it is not enough. The prosecution has not proved that 
he knowingly harboured. It must be personal to the defendant. This 
is a case where the onus of truth is rather more strongly on the pro- 
secution than in other cases.” 
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The learned magistrate then dismissed the information stating 
that he was left in reasonable doubt as to whether the licensee had 
knowingly harboured the constable. 

COMMENT 

There are a number of points of legal interest which arise from this 
report but, owing to the exigences of space, the writer will deal with 
them in the next issue. R.L.H. 


APPOINTMENTS 

Mr. J. Brock Allon, town clerk of Wolverhampton, has been 
appointed chairman of the Law Committee of the Association of 
Municipal Corporations. 

Mr. Trevor Scholes, M.C., LL.B., assistant solicitor to Wallasey 
County Borough Council, has been appointed deputy town clerk of 
Chelmsford. Mr. Scholes held appointments with the Acton and 
Hampstead Borough Councils before going to Wallasey 

Dr. Elspeth Margaret Warwick, senior medica! officer for maternal 
and child health at Nottingham, has been appointed deputy medical 
officer of health for the city. Dr. Warwick was formerly assistant 
medical officer of health for Birmingham, assistant medical officer 
for schools and child welfare at Edinburgh, and assistant medical 
officer of health for East Lothian County Council. 

_ Dr. Derek Edward Cullington, deputy medical officer of health for 
East Ham county borough, has been appointed medical officer of 
health to Barking corporation. 

Dr. Joseph Walker has been appointed medical officer of health for 
the borough of Chorley, while continuing as divisional medical officer 
of Lancashire No. 4 health division (Preston and Chorley area). 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, February 3 
Lire Peers Bit, read 2a. 
AGRICULTURAL LAND (REMOVAL OF SURFACE Sot.) BILL, read 3a. 


Thursday, February 5 
MERCHANDISE MARKS BILL, read 2a. 
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ADDITIONS TO COMMISSIONS 


BIRKENHEAD BOROUGH 

Dr. Alexandra Grace Hawthorn Bowen, 30, Curzon Road, Prenton, 
Birkenhead. 

Robert David Jones, 23, Park Road South, Birkenhead. 

John Brian Watson Hughes, The Grange, Budworth Road, 
Birkenhead. 

George Lindsay Lyall, Green Eaves, Noctorum Road, Birkenhead. 

James McKenzie, 9, Slatey Road, Birkenhead. 

David Peters Oliver, Middlewood, Noctorum Road, Noctorum, 
Birkenhead. 

KENT COUNTY 
Mrs. Alice Bradshaw Finn, Harmansole, Lower Hardres. 
Mrs. Katharine Claire Bryant, The Orchards, Hernhill. 
SOUTHEND-ON-SEA BOROUGH 

Bertie Frederic Joseph Allen, 14, Christchurch Road, Southend- 
on-Sea. 

Cyril Walter Maurice 
on-Sea. 

Baden Roberts 
on-Sea. 

Mrs. Majorie Kathleen Bates, Silver Birches, Warren Road, Leigh- 
on-Sea. 

Henry Robert Bridge, 39, Station Road, Leigh-on-Sea. 

Mrs. Jessie Edith Bridge, 14, Elm Grove, Thorpe Bay. 

Leonard William Johnson, 23, Western Road, Leigh-on-Sea. 

Bernard Reuben Poole, 55, Seaforth Avenue, Southchurch, 
Southend-on-Sea. 

Roy Leslie White, M.B.E., 34, St. Vincent Road, Southend-on-Sea. 

Arthur Wright, 77, Rochford Road, Prittlewell, Southend-on-Sea. 

WEST BROMWICH BOROUGH 
Harry Walter Langley, 34, Charlemont Crescent, West Bromwich. 
Norman William Reginald Mawle, Wetherall, Park View Road, 


Streetly, Sutton Coldfield. 
Walford Joseph Tetley, 79, West Park Road, Smethwick. 


NOTICES 


On Tuesday, March 10, at King’s College, Strand, W.C.2 (University 
of London), the Rt. Hon. Lord Justice Morris will deliver a Special 
University Lecture in Laws on “ The Courts and Domestic Tribunals.” 
Admission free, without ticket. The lecture will begin at 5.30 p.m. 


Argent, 25, Sandown Avenue, Westcliff- 


Baker, Satis House, Chase Gardens, Westcliff- 


THE CLEANSING OF DITCHES AND WATERCOURSES 


This is the time of year when all parts of the countryside and 
even town are liable to temporary localized floods.'. Sometimes 
a road is affected and the highway authority becomes immediately 
concerned. At other times the local authority merely becomes 
the vent for public indignation, and is expected to prevent 
floods as part of its services to ratepayers. 


The cause of flooding is often obscure. The qualified expert 
from the local authority will be contradicted at a site meeting 
by the unqualified expert from the locality. The rise or fall of 
the ground will often deceive the expert eye. A series of levels 
patiently taken and plotted on a map will not always lead to 
an obvious solution of the problem. Indeed, sometimes this 
will only be found in some comprehensive scheme for making 
new or improving old means of land drainage, and with such 
matters this article is not concerned. It is worth noting in passing 
that the councils of counties and of county boroughs have powers 
to prepare schemes for the drainage of small areas under s. 52 
of the Land Drainage Act, 1930. 


Not infrequently, however, the cause of a localized flooding 
will be found quite simply in the existence of obstructions in 
ditches or watercourses, and there are several powers available 
to local authorities to deal with such a position. 


‘This article was prepared for publication before news had been 
received of the recent widespread flooding in coastal areas. 
[Ed., J.P. & L.G.R.] 


PUBLIC HEALTH ACT, 1936 


The first sections of Part XI of the Public Health Act, 1936, 
have a number of provisions dealing with watercourses, ditches 
and ponds. Where the state of the watercourse or pond is such 
as to prejudice public health, the provisions are clear-cut and 
satisfactory. Under s. 259 (1) (a) action may be taken by the 
sanitary authority if the ditch or watercourse “ is so foul or in 
such a state as to be prejudicial to health or a nuisance,” and 
under s. 260 a parish council may deal (inter alia) with any 
ditch containing drainage, filth, stagnant water or matter likely 
to be prejudicial to health. 


These provisions are not usually of much value where flooding 
has occurred, because the nuisance (assuming that one exists) is 
caused by the flood water and not by the insanitary condition 
of the ditch itself. The only provision applicable will usually 
be that in s. 259 (1) (6) which makes a statutory nuisance of 
“any watercourse . . . which is so choked or silted up as to 
obstruct or impede the proper flow of water and thereby to 
cause a nuisance or give rise to conditions prejudicial to health.” 
There is, however, a proviso that no liability shall attach to 
any person “ other than the person by whose act or default 
the nuisance arises or continues.” 

This means that the owner or occupier of land cannot as 
such be served with a notice. Where it is his act which has caused 
the obstruction, then of course he can be served. He may, for 
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example, have made a cattle-crossing between two fields 
separated by a ditch, by the simple expedient of filling in the 
ditch : or he may have put a pipe of inadequate size in, so as to 
culvert the ditch : or he may have felled a tree or lopped hedges 
and allowed the wood and branches to form an obstruction—in 
all these cases there is an “* act”’ and the person responsible can 
be served with a notice under s. 93 of the Act. Not infrequently 
there is no artifical obstruction but merely a natural silting up of 
a natural stream which over the years has reduced the effectiveness 
of the ditch. In these cases s. 259 is not applicable (Neath R.D.C. 
v. Williams [1950] 2 All E.R. 625; 114 J.P. 464). In this case 
the defendants had merely “ suffered” a quantity of debris to 
collect in a turn of a ditch. The debris had been washed down 
by heavy rains, and Lord Goddard held that there was no duty 
to clear it which could give rise to a default within the meaning 
of the section. Whilst the inapplicability of s. 259 is clear, where 
there is a natural silting up of a natural watercourse, the section 
could, apparently, be used if there was an obstruction by natural 
causes of an artificial watercourse, because there is a common 
law duty to cleanse the artificial watercourse (Sedleigh-Denfield v. 
O’Callagan and Others [1940] 3 All E.R. 349), a case of private 
nuisance concerning the blocking of a culvert and consequent 
flooding). 
LAND DRAINAGE ACT, 1930 

(a) Section 35 of the Land Drainage Act, 1930, provides : 

“* Where any watercourse is in such condition that the proper 
flow of water is impeded it shall, except where the condition of 
the watercouse is attributable to subsidence of surface due to 
mining operations (including brine pumping), be the duty of 
the person having control of the watercourse or of the part there- 
of where the impediment occurs, or, if that person is not known, 
the person occupying the land through which the watercourse or 
that part of the watercourse passes, to put the watercourse or that 
part of the watercourse in proper order if by reason of such 
impediment agricultural land belonging to or in the occupation 
of some other person is injured by water or in danger of being so 
injured.” 

This section imposes a statutory duty on a person on whose 
land the watercourse is situate and so imposes a duty other than 
the common law duty upon the landowner. Where a breach of 
duty occurs a notice may be served under the section upon the 
person by whose act or default the flow of water is impeded 
requiring him to put the watercourse in proper order. By virtue 
of s. 50 (2) of the Act, such a notice may be served by the council 
of a county or a county borough. There are provisions in the 
section for the person served to appeal against the notice, and 
for the local authority to do the works specified in the notice 
on the landowner’s default and recover the cost. 

Whilst s. 259 of the Public Health Act, 1936, cannot be used to 
deal with the natural silting up of a natural stream, there is 
no such difficulty under the Land Drainage Act provisions. 
The section itself creates the duty, and mere sufferance of an 
obstruction will be a default. Apparently the duty created by 
s. 35 is not a duty at large, and therefore can only be enforced 
by the service of a notice under that section and not by 
proceeding under the Public Health Act, 1936 (see Neath R.D.C. 
v. Williams, supra, at p. 630). 

(b) Section 57 of the Land Drainage Acts is in a sense com- 
plementary to s. 35 in that it allows an owner or occupier of 
land without waiting for a drainage authority to act to serve a 
notice requiring the proper maintenance of a watercourse, and 
in default of compliance to do the works himself and recover the 
cost. The defect of the section is that injury to land must be 
caused before action can be taken, unlike s. 35 which is applic- 
able also to cases where there is prospective injury. The 
advantage of the section is that it is not restricted to cases where 
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agricultural land is injured, unlike s. 35 which is restricted to 
cases where agricultural land is injured by water or in danger 
of being so injured. 

It may be asked whether a highway authority can be regarded 
as an owner or occupier of land within the meaning of s. 57 of 
the Land Drainage Act, 1930, so as to enable them to serve a 
notice under the section if their road becomes flooded. Certain 
classes of roads are by various enactments vested in highway 
authorities, e.g., county roads under s. 29 of the Local 
Goveinment Act, 1929, roads in county boroughs, and unclassi- 
fied roads in urban districts. The effect of this type of enactment 
is to divest property and possession from the former owner in 
the zone or area of ordinary user of the street (Burgess v. 
Northwich Local Board (1880) 6 Q.B.D. 264). For certain pur- 
poses a highway is the “ property” of the higway authority 
(Croydon R.D.C. vy. Sutton District Waterworks Co. (1908) 
72 J.P. 217). It is submitted that where a road is by an 
enactment vested in the highway authority, then the authority 
can be regarded as the owner or occupier for the purposes of 
s. 57 of the Act of 1930. 


HIGHWAY DITCHES 


Flooding is not infrequently brought to the notice of a local 
authority because of its effect upon the right of public passage 
over a carriageway or footway, and it may be helpful to conclude 
with a few points on the highway aspects. 


It will be recalled that there is a legal presumption that where 
a highway is bounded by ditches, the ditches do not form part 
of the highway. It is usually asserted that at common law it 
is the duty of the owner of land adjoining the highway to cleanse 
and scour his ditches to such an extent as to prevent nuisances or 
obstructions to passengers. There is no very clear-cut authority 
for this proposition, which is cited with approval in Pratt & 
Mackenzie’s Law of Highways 19th edn., at p. 181, and 30 
Halsbury 69. In so far as the statement of the law apparently 
makes it incumbent upon an adjoining owner to remove a natural 
obstruction in a natural watercourse, the statement appears to 
be at variance with the decision in Neath R.D.C. v. Williams, 
supra. That case admittedly did not concern the flooding of the 
highway. In other branches of the law, the duty of care which an 
owner of property owes to members of the public is higher if the 
property adjoins the highway than in other cases. In the light of 
this, it does not seem unreasonable to assume that the duty 
of the owner at common law does, as is usually asserted, extend 
to require cleansing of natural silting-up and overgrowth in a 
ditch. It still seems doubtful, however, whether the summary 
procedure in s. 259 of the Public Health Act, 1936, would be 
available to enforce the removal of an obstruction caused by 
purely natural means in a natural watercourse adjoining a 
highway in view of the decision in Neath R.D.C. v. Willaims. 
The common law duty could, it is suggested, only be enforced 
by indictment. 

Where the statutory remedies described in the earlier part 
of this article are inapplicable, the powers contained in s. 67 
of the Highway Act, 1835, will often be of value. This allows 
the highway authority to . . . scour cleanse and keep open all 
ditches gutters drains or watercourses in and through any lands 
or grounds adjoining or lying near to any highway upon paying 
the owner or occupier of such land or grounds . . . for the 
damages which heshall sustainthereby. Thesectionalsoempowers 
the making of new drains culverts, etc., for highway drainage 
through lands adjoining the highway, and the following s. 68 
provides for the safeguarding of ditches, etc., so made against 
alteration by the landowners concerned. There are, however, 
no provisions for the recovery of expenses by the highway 
authority from the owner of the ditch. J.K.B. 
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An element of incongruity is contained in the recent case of 
Stephenson Brothers, Ltd. v. Commissioners of Customs and 
Excise, which came before Mr. Justice Roxburgh on January 29. 
His Lordship held that pictorial stamps depicting characters 
from Mr. Walt Disney's film of Cinderella, which were given 
away by the plaintiffs with tins of floor-polish and furniture- 
cream sold by them, were liable to purchase-tax, as falling within 
Group 25 of sch. 8 to the Finance Act, 1948. The plaintiffs 
produced the stamps in question under a licence granted by a 
company bearing the delightfully informal name of Walt 
Disney Mickey Mouse, Ltd., and distributed them free to the 
public, through retailers, as an advertisement. Despite the 
learned argument of counsel for the plaintiffs, his Lordship 
felt constrained to hold that the stamps were “ pictures * within 
the meaning of the schedule, and that the application for a 
declaration that purchase-tax was not payable must be refused. 


To the layman it must seem strange that dull legal erudition 
should be expended upon the brilliant creations of an artist who 
has enlivened the leisure-hours of two generations with his 
charming fantasies. For more than twenty-five years young and 
old alike have been delighted by the cheerful mien and 
adventurous agility of Mickey Mouse, the frolicsome femininity 
of Minnie, the ponderous playfulness of the dog Pluto and the 
comic irascibility of Donald Duck ; and by beautiful versions of 
favourite fairy-tales incorporating innumerable animal-characters 
all of which, while preserving the idiosyncrasies of their 
prototypes, successfully parody the foibles of their human 
counterparts. Man is a self-centred creature, and loves to see 
his own peculiarities projected upon, and reflected in, the 
animal kingdom; deeming himself the lord of creation, he 
strives to impress all nature with his own image, and attributes 
to other species the habits and emotions within his own 
experience. Disney is a creative artist, endowed with a high 
degree of original talent, who cleverly exploits this universal 
human weakness and in the process has given innocent pleasure 
to millions all over the world. 


It is a thousand pities that the heavy hand of the law should 
have fallen, in the recent case, upon part of the rich harvest of 
Disney's genius rather than upon the waste-products of certain 
of his fellow-countrymen. Frequent questions are asked in 
the House ; protests are made by religious leaders, social-service 
workers and educationists ; complaints are heard from literary 
men and women; petitions are presented by committees of 
parents and teachers ; but still the prolific output of so-called 
“comics” and similar publications, and of gangster-films, 
portraying crime, brutality and violence, continues unchecked, 
and a spate of these pernicious exports continues to reach our 
too-receptive shores. We make no apology for reverting to this 
subject, for almost every week some public figure draws the 
Government's attention to the peril, only to be met with banal 
excuses or frigid indifference. Recently one Member of Parlia- 
ment has presented a petition, from residents in Manchester, 
praying that the production, importation and distribution of 
“lewd and obscene film-strips, and pictures made for use in 
toy peep-shows, which show horror, crime, violence and sex” 
should be banned ; in the same week a speaker at the Royal 
Society of Literature has described the American “ comic,” 
with “killings on every page,’ as one of the greatest menaces 
of the age. Sixty million of these disgusting periodicals are being 
sold in the United States each month—an ironical commentary 
on the assertion of their publishers that “* crime does not pay.” 
Three Committees, in London alone, are working to stamp out 


this evil, but their efforts are likely to be frustrated so long as 
our authorities take refuge in the evasion that they ought not 
to interfere with the “* freedom of the press,” or that it is the duty 
of parents to keep their children from unsuitable literature. 
Large numbers of parents, as the Children’s Courts find every 
day, are themselves too ignorant or too stupid to take any 
interest in what their children read, and many others are power- 
less to prevent them from getting hold of this luridly attractive 
trash which is openly displayed at every street-corner. 

Since our rulers, for political or other ulterior motives, are 
unwilling to take a hand in checking the dissemination of this 
poison, is it not time for the police and the magistrates to take 
action? Juvenile delinquency is always with us, but there has 
never been a time when it has taken on such a degree of brutal 
and vicious hooliganism as at the present day. Illiteracy or 
semi-literacy, coupled with a surfeit of gangster-films and 
sadistic * comic-strips,” is the background of a large proportion 
of the young people charged each week. A great part of this 
offensive stuff falls well within the definition of “ indecent 
matter tending to deprave and corrupt those whose minds are 
open to immoral influences” (R. v. Curl (1727) 2 Stra. 788) ; 
it is, above all, the young whose minds are open to such influences, 
and the depravity and corruption are manifest to all except the 
wilfully blind. Courts of Summary Jurisdiction have ample 
powers, under the Obscene Publications Act, 1857, to search 
premises, to seize publications and to order their destruction, 
and thus to cut out this rankly-flourishing evil at the roots. By 
taking fearless action they will earn the gratitude of many parents, 
teachers and public-spirited persons, and more effectively safe- 
guard the younger generation—the parents of tomorrow—than 
by precept, punishment or probation. 


The Roman poet Horace has described how “ captive Greece, 
occupied by the force of Roman arms, led captive her proud 
conqueror,” and poured her literary and artistic treasures into 
uncouth Italian homes, offering them the civilizing influence 
of all that was best in her ancient culture. In this twentieth- 
century the process is being inverted. By strategical necessity, or 
political expediency, armies from across the Atlantic are stationed 
in our midst. They enjoy, under various English statutes and 
orders, the privilege of extra-territorial jurisdiction, both criminal 
and civil—a state of affairs which recalls the “ Capitulations ” 
formerly imposed by European Powers upon “ backward” 
nations in Asia and the Middle East. This, we are told, we must 
accept with patient acquiescence ; what cannot and should not 
be tolerated is the cultural capitulation of our proud and ancient 
civilization to those crude and barbaric influences which, in their 
own land, cause as much heart-searching and distress to culti- 
vated Americans as to thoughtful people on this side. 

A new organization is being set up by the English-Speaking 
Union to remove misunderstandings and to interpret each people 
more favourably to the other. This new body would do well to 
devote its attention to a mutual problem which is fraught with 
such evil potentialities for the English-speaking world. No 
degree of taxation can mar the welcome we shall always offer 
to the beautiful productions of the Disney studios ; long may 
Mickey, Donald, Snow-White, Bambi and Cinderella flourish 
in our midst. But we can, and should, eradicate the beastliness of 
those other exports for which we, almost alone among the nations 
of Europe, have become a dumping-ground—exports which more 
enlightened peoples, in Scandinavia and elsewhere, have refused 
to admit within their borders. 

A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘* The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Adoption—Care and possession of infant—Infant in Army. 

Application has been made to the juvenile court by Mrs. C, a widow, 
for an adoption order in respect of R who was born on May 15, 1934. 
R is not the child of Mrs. C, but has been in her care and has lived with 
her since very shortly after his birth, R having been abandoned by his 
mother. However, application for an adoption order was not made 
until this year, the children’s officer of the county council was notified 
on April 4, last, of Mrs. C’s intention to apply for the order and the 
local education authority was appointed guardian ad litem on July 27, 
when the date of the hearing was fixed for September 9. At the hearing 
it was found that R, the proposed adoptee, had joined the army on a 
three years engagement on August 15. This led the justices to consider 
s. 2 (6) of the Adoption Act, 1950, which provides (inter alia) that 
** an adoption order shall not be made in respect of any infant unless the 
infant has been continuously in the care and possession of the applicant 
for at least three consecutive months immediately preceding the date 
of the order.” 

Are you of opinion that a serving soldier can be held to be in the “care 
and possession ” of the proposed adopter within the meaning of s. 2 
(6) of the Act ? 

I understand from the guardian ad litem that a county court judge 
has recently held that a child in a boarding school was not continuously 
in the care and possession of the applicants concerned. 

In case it is material, R is stationed near his home and comes home 
for weekends whenever he can get leave. S. DELTA. 


Answer. 

The Adoption Act is intended to facilitate adoption where this is 
for the benefit of the infant, and we think it should not be construed 
narrowly. Admittedly, the point is difficult to decide, and only a 
decision of the High Court can settle it authoritatively. Our opinion 
is that in this connexion care and possession means the degree of care 
and possession that a parent would exercise, and cannot mean unin- 
terrupted sharing of the same home whatever the circumstances. 
If a young man in the army is at home as often as possible and is in 
constant touch with parents, we should be inclined to say they still 
had care and possession in the sense intended. On the whole, therefore, 
we think, though not without hesitation, that an order could be made 
in this case. 

It seems to us an important fact that there has been a de facto 
adoption for so many years, and that the infant is of an age to be con- 
sulted as to his wishes. 

—Children and Young Persons—Children Act, 1948—Illegitimate 

Children—Custody on death of mother. 

As a result of the cohabitation of X (a married man) and Y (a 
widow), four children were born, and are now aged 44, three, 14 and 
three months. On the certificate of birth of each child appear the names 
of both mother and father. Whilst they lived together X maintained Y 
and her children until the death of Y on August 31, 1952—during the 
last two years mainly from National Insurance benefits or National 
Assistance. After the mother’s death tne three younger children were 
taken into the care of the local authority where they now are. No 
affiliation order has been made against the father. No guardian has 
been appointed in respect of any of the children. Whilst the mother 
lived the children were reasonably well cared for, although the home 
was dirty. Now, however, the father has taken in a married couple to 
live with him who themselves have two children, and he wishes that his 
three younger children should return. The children’s Officer is strongly 
of the opinion that the proposed arrangements are not adequate, and 
desires that the children should remain in the care of the local 
authority. 

Advice is requested : 

(a) Whether the father has any right whatever to the custody of 
the three children now in the care of the local authority. 

(6) If he has such a right, in what manner it might be enforced. It 
seems generally accepted that the Guardianship of Infants Act, 1925, 
is not available in respect of illegitimate children. 

(c) Whether it is open to the council to assume parental rights under 
s. 2 (a) of the Children Act, 1948, the argument being that as the children 
are illegitimate, the meaning of “ parent” is restricted by s. 59 to 
the mother. 

(d) Whether the local authority may properly retain custody in the 
face of the father’s request and without any further action. 

The following references have a bearing on these questions: 2 
Halsbury 578, and cases there quoted; 97 J.P.N. 803; 109 J.P.N. 
260; J.P. (Q. and A.) 1929-37 p. 23, No. 61. SPAR. 


Answer. 

We refer our learned correspondent to another answer at 116 J.P.N. 
397, ante, 

(a) As against strangers, he would have the best claim to custody, 
subject to his being a fit and proper person. 

(6) If he has any right, we think he would have to apply to the High 
Court, probably for habeas corpus. 

(c) In our opinion such a resolution may be passed, the child having 
no parent or guardian. 

(d) Yes, the putative father is only a relative, not a parent within 
the meaning of s. 59, and is entitled to be so regarded for the purpose of 
s. 1. Sees. 3 (1) as to the effect of a resolution. 


3.—Electricity— Abstraction—Continuing offence. 

Please state whether the unlawful laying of a line to communicate 
with any line eg to the electricity undertakers without their 
consent contrary to s. 18 of the Gas Works Clauses Act, 1847 (incor- 
porated in s. 12 of the Electric Lighting Act, 1882), is a continuing 
offence enabling the undertakers to commence proceedings within 
six months from the discovery thereof as opposed to six months from 
the original commission of the offence, i.e., the original act of making 
the unlawful connexion: See s. 104 Magistrates’ Courts Act, 1952, 
and R. v. Firth (1869) 33 J.P. 212. PUN. 


Answer. 

Yes. A penalty is imposed by the section for continuing the con- 
nexion and proceedings may be taken within six months of any day 
of continuance. The offender may also be indicted for stealing the 
electricity ; see Larceny Act, 1916, s. 10, and R. v. Firth, supra. 


4.—Highway—Sale of food from barrow. 

The council have received a complaint regarding the sale of shellfish, 
soft fruit, etc., by a hawker from a pitch which appears to be on the 
highway, and I have been asked to advise what steps, if any, the 
council can take in the matter. The person in question has been 
registered by the council as a hawker of food under the following 
provision contained in a local Act : 

“No person other than a person keeping open shop for the sale of 
food shall either by himself or by any person employed by him sell 
offer or expose for sale any food from any cart barrow or other 
vehicle or from any basket pail tray or other receptacle unless he is 
registered with the council.” 

The food is displayed on what I would describe as a barrow, which 
is stationed regularly on the same pitch. There appears to be no doubt 
that this forms part of the highway. I have confirmed that the vendor 
made inquiries of the police before taking this pitch and the police 
are satisfied that no obstruction is caused. 

It seems clear, therefore, that no proceedings can be taken in respect 
of any offence of which obstruction is an essential feature, and I have, 
therefore, considered the effect of s. 72 of the Highway Act, 1835. 
This section provides, inter alia, “ if any hawker, higgler, gypsy or 
other person travelling shall pitch any tent, booth, stall, or stand, or 
camp on any part of any highway. . . any person so offending in any 
of the cases aforesaid shall for each and every such offence forfeit 
and pay any sum not exceeding forty shillings.” It seems clear that 
to secure a conviction in the present case, it is necessary to prove : 

(a) That the defendant is a hawker, 

(6) That he has pitched a booth, stall or stand, and 

(c) That the pitch is upon part of the highway. 

Whilst (a) and (c) might be proved without undue difficulty, I feel 
that having regard to the fact that the structure on which the goods 
are displayed is fitted with wheels and is in fact mobile, the justices 
would be unlikely to accept a contention that the structure came 
within the category of booth, stall, or stand. Alternatively, | consider 
that if the view was accepted that the structure is in fact a booth, stall, 
or stand, the justices would be entitled to take the view that the 
defendant is not a hawker, as in my opinion a hawker is in the nature 
of a travelling salesman. 

I shall be glad to hear : 

(1) Whether you agree with the opinion expressed above. 

(2) Whether you consider any other action could be taken to 
secure the removal of the structure from its present pitch, if such 
removal should be considered desirable. Pom. 

Answer. 

The standing of barrows is not the pitching of a booth stall or 
Stand within s. 72 of the Highway Act, 1835: cf. Divito v. Stickings 
[1948] 1 All E.R. 207. 
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Proceedings could be taken under s. 28 of the Towns Police Clauses 
Act, 1847. It is not necessary that any person should be actually 
obstructed ; it ts sufficient if circumstances exist from which the justices 
can conclude that in the ordinary course persons might be obstructed 
and the actual use of the road was likely to be obstructed: see 
Gill v. Carson and Nield (1917) 81 J.P. 250. Selling goods from a 
vehicle parked in a street would not appear to be unloading of goods 
so as to take the offence out of the section ; see Kirkland v. Cairns, 
(1951) S.C. G) 61. What line would be taken by magistrates, seeing 
that there is in fact (so we are told) no obstruction, is however 
conjectural. It may well be doubted whether interference by the 
council is worth while. 


Wife residing in 
Order on ground 


Maintenance Order 
Husband to revoke 


5.—Husband and Wife 
fustralia—Application by 
of adultery of Wife. 

A wife, when residing in this country, applied for and obtained a 
separation order under which the husband was to maintain her and 
eight children of the marriage. On the wife’s application subsequent 
orders were made varying the payments to be made to her in respect 
of herself and the children. In 1948 the wife and al! the children 
emigrated to Australia but the husband continued to make his pay- 
ments to the collecting officer for the court which made the order who 
forwarded them to the wife. All the children have now attained sixteen 
years and the only payment due under the order is 17s. 6d. per week in 
respect of the wife. The husband has now made application for the 
order to be revoked on the ground that the wife has committed 
adultery. 

The wife must, of course, be served with a summons and | shall 
be obliged if you will give me your advice on how service should be 
effected. If, after service has been effected, and after hearing the 
husband, the justices decide to revoke the order what would the pro- 
cedure be for service of the revoking order on the wife ? Tom, 


Answer. 

Unfortunately, a summons issued by a magistrates’ court in England 
cannot be served in Australia, and in our opinion this order cannot be 
varied or revoked while the wife remains there. As we pointed out in 
an answer at 114 J.P.N. 340 the court might properly hesitate to enforce 
arrears if the husband satisfies it that he has grounds for submitting 
that the order ought to be varied or discharged. The position is not 
satisfactory, however, from the husband's point of view. 


6.—Land— Easement—Drainage of surface water—Increase of burden. 

My council, some years ago, built a small housing estate and arranged 
for the surface water of both the houses and the estate roads to be 
drained to a nearby watercourse. This watercourse, after passing the 
housing estate, crosses underneath the public highway and then goes 
On as an Open watercourse across the bank gardens of some twelve or 
thirteen privately owned dwellinghouses. In times of heavy rainfall 
the watercourse overflows and floods the gardens of these private houses. 
It is said that before the council houses were built and drained to the 
watercourse, the latter was capable of carrying the surface water of the 
surrounding land and there never was any flooding, and it is alleged 
that it is the action of the council in draining the estate roads and their 
houses into the watercourses that causes the flooding. Having regard 
to the general law relating to easements, and in view of the provisions 
of s. 331 of the Public Health Act, 1936, I am of the opinion that 
once it is accepted that the flow of water in the watercourse has, in 
fact, been increased by my council's action, they must bear some 
responsibility to deal with the flooding. Other opinions, however, 
point out that this case might serve as a precedent which might cause 
the council to be made responsible for piping long lengths of open 
watercourses which serve to drain their other housing estates of 
surface water. 

I should be obliged to have your opinion as to whether : 

1. The council could be held responsible for culverting or piping the 
watercourse to a point at least below the private dwellinghouses ? 

2. The cost should be borne by the housing revenue account and 
the works regarded as part of housing maintenance ? 

3. If the principle of (1) is recognized, how far the council's obliga- 
tion in this and similar cases could reasonably be expected to extend ? 

PON. 

1. Yes Answer. 

2. Yes. 

3. The council would not be liable unless their act caused the 
flooding, ¢.g., if flooding occurred in the years before the council dis- 
charged into the stream and there has been no increase of flooding in 
like circumstances 
7.—Landlord and Tenant—Smal/ Tenements Recovery Act, 1838 

idjournment. 

The tenant of a council house holding verbally on a weekly tenancy 
at rent of 12s. a week all paid up died on June 12 last intestate leaving 
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a son who had lived with her for some time (over six months). The 
council refused the son's application to remain and applied for an 
ejectment order under the Small Tenements Act, 1838, submitting 
iN support a notice to quit served on the President of the Probate 
Division and a statutory notice properly served on the son of which 
copies are annexed. The council's solicitor asserted that the justices 
were obliged to make the order. The justices adjourned the applica- 
tion for fourteen days. 

Is the application in order and what discretion have the justices ? 

Pew. 
Answer. 

Yes, in our opinion. The justices have no discretion to postpone the 
operation of the warrant for more than the thirty days, see Shelley v. 
London County Council (1949) 113 J.P. 1, nor may they adjourn the 
case for the purpose of indirectly postponing the operation of the 
warrant: R. vy. York Justices, Ex parte York Corporation (1949) 113 
J.P. 168. 


8.—Local Government—Committee—Attendance of other councillors. 

Is there anything in statute law that bars a member of a local 
authority from being present at meetings of committees of his council 
to which he has not been appointed? If there purports to be such a 
prohibition in standing orders, is there any legal authority to sustain 

It is agreed that non-members of a commiitee should not take part 
in the discussions or vote, but can they be prevented by any legal 
enforcement from attending ? Pop. 

Answer. 

A member of the council (though he is not debarred by statute from 
attending) has no right to attend meetings of a committee of which 
he is not a member unless permitted by standing orders, or (persumably) 
by special resolution of the council. This is, in our opinion, inherent in 
the nature of a committee. We know of nothing to preciude the 
committee’s letting him in if it so decides, but, if not, he may be 
excluded or removed by force if necessary. 


9.—Lottery—Scheme for distribution of “ chances” with bottles of 


wine or spirits. 

We have been asked 
circumstances : 

The clients are wine and spirit merchants having four branch off- 
licensed shops and one fully on-licensed premises at their head quarters. 
With the object of advertisement and increasing sales the following 
scheme is suggested : 

It is proposed to place in the head of each bottle of (say) gin a ticket— 
the person who happens to purchase the bottle with the lucky ticket in 
it will receive a voucher for spending at their licensed premises. It is 
also suggested that the scheme might be widely advertised. No extra 
charge will be made for the ticket and if necessary the lucky ticket might 
be drawn beforehand after the bottles have been sealed at or sent from 
their bottling store. The object is to increase sales of the odd bottles 
of spirits by attracting people to buy from their fully licensed premises 
or off-licensed shops rather than from other retailers. 

We should like your views as to the legality or otherwise of the scheme. 
Also as to whether in your opinion if the scheme would in any way 
prejudice the existing justices or excise licenses. 

N.B.R. and Y. 


to advise clients under the following 


Answer. 
In our opinion, the suggested scheme is for a lottery. See Taylor v 
Smetton (1883) 48 J.P. 36, and other cases cited in Stone, 84th edn., at 
p. 1532, and an article at 102 J.P.N. 68. 


10.—Magistrates—Practice and procedure—Defendant gives evidence 
—Questions by clerk before prosecution allowed to cross examine 
—Propriety of this procedure. 

I should much appreciate your opinion as to whether or not you 
consider that a clerk to the justices exceeds the duties of his office as 
such in the following circumstances. 

Upon the completion of the prosecution in a summary case, a 
defendant, who is not legally represented, enters the witness box to give 
evidence on his own behalf and immediately upon the termination of 
such evidence, and before the prosecutor has an opportunity to 
cross-examine the defendant on the evidence he has given, the clerk 
to the justices interposes with a series of questions to the defendant, put 
in such a manner as may have the effect of stultifying and to some 
extent curtailing the prosecutor’s examination. 

Whilst not in the least desirous of obtaining a conviction against the 
weight of evidence or of taking any advantage whatsoever over a defen- 
dant not legally represented, I feel that the procedure outlined above is 
not consistent with the best interests of justice, and when exercised 
in such a manner to be outside the prerogative of the justices’ clerk. 

ARCTIC, 





CVXII 


Answer. 

The clerk as such has no right to question witnesses but he 
frequently does so, as a matter of convenience, on behalf of the court. 
We do not think that the court should usurp the functions of the parties 
in dealing with witnesses although the court may at any time interpose 
a question to clear up, for exampie, an ambiguity in an answer in order 
to make the evidence intelligible. But the main conduct of the case 
should be left to the parties and their advocates and they should, in 
general, be left to put their questions both by way of examination in 
chief and cross-examination, without undue interference from the 
court, and the court should always avoid any appearance of acting as 
an advocate for either side. 

The observations of the Court of Appeal in a case in which they 
ordered a new trial, reported in The Times on April 9, 1952 (p. 2), 
indicate the view taken by the Court on this matter. 


11.—Private Street—Council bearing whole expense—Procedure. 

In this area is a short unadopted lane running between the sides of 
two houses, which houses front on a main road repairabie by the 
inhabitants at large. At one end of the lane is the main road and the 
other end gives access to one of the council’s housing estates. It is 
not the only access to the housing estate, but pedestrians find it useful 
and an expeditious means of getting to the estate and vehicles use it 
for servicing part of the estate. Years ago the council constructed a 
footpath along one side of the lane and, as vehicular use of the lane 
would prove an advantage to the estate, the council would like to make 
up the lane and thereafter maintain it. Pedestrians and a certain amount 
of vehicular traffic have used the lane for a number of years, so there 
are no doubts about the public right of passage. Even if there were, the 
owners of the soil of the lane are quite prepared to dedicate it. As a 
s. 15 resolution would have to be passed, whereby the council would 
meet the whole cost of making up the lane, the council are loath to 
use the Private Street Works Act, 1892, having regard to the waste 
of time and administrative expenses involved. The possibility of making 
up this lane by agreement with the owners of the soil, under s. 146 of 
the Public Health Act, 1875, has also been considered, but, in that case, 
the owners would have to contribute something towards the expenses, 
and this would be difficult. Under the circumstances, your opinion 
on whether there are other methods whereby the council can safely 
make up and take over this lane would be appreciated. for example, 
s. 154 of the Act of 1875. A similar point was dealt with by you in 
P.P. 4 at 113 J.P.N. 733. I shall be glad to receive your confirmation 
or otherwise, that the opinion there given is still held. P.B.B. 


Answer. 

As we said in the answer cited, and an earlier answer at 113 J.P.N. 
379, we have known such cases to be dealt with without formality ; 
neither the frontagers nor other ratepayers had any ground for object- 
ing, and the district auditor has never (we believe) intervened proprio 
motu. But if the council desire to be quite certain of their own position, 
the procedure of the Act of 1892 should be followed. The resolutions 
under s. 15 should be passed at the same time as the resolution to 
make up and the apportionment should indicate that the amount 
payable by the frontagers is nil. As there will be no opposition the 
proceedings should not be very troublesome. 

We agree that the procedure under s. 146 of the Public Health Act, 
1875, is inappropriate and s. 154 seems equally inappropriate on the 
facts. We know of no other method of dealing with the position. 


12.—Rating and Valuation—Service of rate summons 

I should appreciate your opinion as to whether the service of rate 
summonses could be effected by an officer of the local authority under 
the provisions of s. 59 of the Rating and Valuation Act, 1925, or is it 
obligatory upon the police to serve these summonses ? 

PERY. 
Answer. 

Yes; see also the Distress for Rates Act, 1849, s. 5, or it may be 
served by the authority by registered post under the Service of Process 
(Justices) Act, 1933. Although arrangements are often made for service 
by the police, and there are arguments in favour of this course, they 
are not obliged to undertake the work. 


13.—Road Traffic Acts—‘* Conviction” with no adjudication as to 
penalty under s. 35, 1930 Act—Disqualification for ten years 
Validity of adjudication. 
I shall be very grateful for your opinion on the following point. 
X was before the court on two charges : (1) Under s. 7 of the Road 
Traffic Act, 1930, for driving a motor vehicle whilst being disqualified. 
(2) Under s. 35 of the Road Traffic Act, 1930, for using a motor vehicle 
whilst being uninsured. X pleaded guilty to both offences and the 
court was informed that he had previously been disqualified and 
sentenced to six weeks imprisonment. In passing sentence the court 
ordered X six months’ imprisonment for the first offence, namely driving 
whilst disqualified, and in respect of the second offence they disqualified 
him from driving for ten years, no fine or term of imprisonment 
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being imposed in respect of the second offence as the court took the 
view that the disqualification for ten years was equivalent to a sentence. 
According to the section, a person who acts in contravention of that 
section is liable to a fine or to imprisonment or to both, and unless 
there is some special reason the court shall order disqualification. 

The point at issue is whether there is any obligation on the court 
to impose a fine or imprisonment or both, in addition to disqualifica- 
tion, or whether the section is complied with by the disqualification 
only. JUA. 

Answer. 

On the authority of R. v. Justices of Surrey and Bell [1892] 2 Q.B. 
719 we do think that a conviction in the full sense is complete without 
an adjudication as to penalty (or its equivalent such as a probation 
order). Moreover s. 36 (3) Criminal Justice Act, 1948, may be said 
to recognize the incompleteness of a conviction which has no such 
adjudication as to penalty. 

It is clear, however, from R. v. Sheridan (1936) 100 J.P. 319 that for 
the purposes of a plea of autrefois convict a finding of guilt is a suffi- 
cient conviction without any sentence being fixed. The interesting 
question whether an order of disqualification is part of the sentence 
of the court was discussed, but not decided, in R. v. Recorder of 
Leicester, Ex parte Gabbitas (1946) 110 J.P. 228. 

We doubt, on the whole, whether the conviction without any adjudi- 
cation as to penalty is sufficient to justify the order of disqualification 
It can be argued that one of the requisites of a conviction is that it 
must be certain, and that where a conviction is not completed by an 
adjudication as to penalty it is not certain whether the court intended 
to act under s. 3 or s. 7 of the Criminal Justice Act, 1948. By s. 12 of 
that Act, if they so acted, they would have no power to impose any 
disqualification. In proceedings to quash in the High Court the only 
document before that Court would be this incomplete conviction which 
they might well find left them in doubt as to the intention of the justices 
or the real effect of the conviction. They might, of course, answer the 
question the other way by deciding that the order of disqualification 
is a “* sentence,” but this cannot be assumed. 


14.—Road Traffic Acts—1930 Act s. 20 (3)—Requirement to stop— 
Construction and Use Regulations, 1951, reg. 103—Testing of 
brakes—How long must a driver wait ? 
The above Act requires that the driver of a motor vehicle shall stop 
on being required so to do by a police constable. The Motor Vehicles 
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(Construction and Use) Regulations, 1947 empower any police con- 
stable in uniform to test on a road the brakes, silencers or steering gear 
fitted to a motor vehicle. 

Will you please advise how long a driver must remain upon being 
requested to stop for the purpose of a brake test, since in a certain area 
it appears to be the custom for police officers to stop drivers, ask 
them whether their brakes are in order, the steering is in order and to 
wait until a police mechanic is sent for and arrives. Must a driver 
remain for any particular length of time and would he be justified in 
saying to the constable, “ You can test but | am not waiting for 
someone who is not here at the moment”? 

J. SPENALZO. 
inswer. 

We think that s. 20 (3) contemplates stopping for an immediate 
purpose, and that there is no requirement to remain stationary 
indefinitely. Similarly we think reg. 103 contemplates an examination 
on the spot when the vehicle is stopped. We know of no authority on 
the point, but we think that specific authority would be necessary to 
enable the police to detain vehicles while a mechanic is sent for. Our 
view is that when the police are engaged on this particular duty they 
should arrange to have on hand the mechanic who will test the brakes 
or steering, and that it is not reasonable to require a motorist to wait 
until the mechanic is able to get there. 
15.—Road Traffic Acts—Public service vehicle driver—Third speed 

conviction—Disqualification for driving 

Has a bench of magistrates power to suspend a driving licence held 
by the driver of a public service vehicle on conviction subsequent to 
his second conviction (for driving that public service vehicle at a speed 
exceeding the limit imposed on tt)? 
Note (j), p. 2053 of Stone, 1951 edn., seems to cast doubt on the 
magistrates’ ability to suspend, though s. 77 (4) Road Traffic Act, 
1930, seems to give the licensing authority for public service vehicles 
power to revoke a licence granted by it on certain grounds but not in 
any way to remove from the magistrates power, which I always thought 
10 (2) of the Road Traffic Act, 

J.P.S.V. 


they had, to suspend licences under s 
1930 
inswer 

The public service vehicle driver must first hold a licence under s. 4 
of the 1930 Act, and on conviction as suggested in the question he 
can be disqualified for driving by virtue of s. 6 (1) as modified by the 
amended s. 10 (2) 

The licence referred to in s is an additional licence authorizing 
the holder of a s. 4 licence to drive a public service vehicle. The magis- 
trates have no control over this s. 77 licence, except when acting as a 
court of appeal under s. 82 


77 


16.—Road Traffic Act, 1930——Public Utilities Street Works Act, 1950 
Diversion of traffic—Compensation. 

The rural district council are executing works of water supply under 
the authority of an order made by the (then) Minister of Health in 
exercise of powers contained in ss. 23 and 26 of the Water Act, 1945. 
These works include the diversion of a public highway and to enable 
this to be done it is necessary to prohibit the use by vehicles of a length 
of the highway for a distance of approximately half a mile for a period 
of at least three months. An order to this effect has been made by the 
county council under s. 47 (1) of the Road Traffic Act, 1930, as amended 
by s. 27 of the Public Utilities Street Works Act, 1950. A petrol filling 
station is situated at the side of the highway a few yards short of the 
prohibited portion, and the owner of the filling station has submitted 
a claim for compensation for financial loss suffered as a result of the 
closure of the road to traffic. The fact that some loss may have been 
occasioned is not disputed, and the district council have agreed to 
indemnify the county council against any claim for compensation for 
financial loss. Could you please advise as to the district council's 
legal liability to the owner of the filling station and what authority, 
if any, they have to pay the claim for compensation ? PUTA. 


Answer. 

The only injury to the petrol filling station appears to result from the 
diversion of traffic No compensation is payable by the county 
council or the rural district council in respect of such diversion under 
the Road Traffic Act, 1930, s. 47, as amended by s. 27 of the Public 
Utilities Street Works Act, 1950. If there has been obstruction of access 
compensation may be payable under s. 278 of the Public Health Act, 
1936 (if the council is a water authority under that Act), or under the 
local Act if there is one. Otherwise, there does not seem on the facts 
before us to be a claim to compensation which the district council 
could pay. 


17.—Road Traffic Acts— Speed limit—Goods vehicle with C licence— 
Not being used to carry goods, but drawing a trailer. 

AB was summoned to answer a charge of driving a goods vehicle, 

amely, a motor lorry at a speed greater than twenty m.p.h. the speed 
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specified in sch. | to the Road Traffic Act, 1934, as the maximum 
speed in relation to a vehicle of that class or description contrary to 
s. 10 of Road Traffic Act, 1930, as amended by s. 2 of Road Traffic 
Act, 1934. At the hearing defendant, who was legally represented, 
pleaded not guilty. Evidence was called to the effect that defendant 
was driving a motor lorry, which was carrying a boat and drawing a 
trailer caravan, at a speed slightly in excess of thirty m.p.h. The unladen 
weight of the motor lorry was two tons and it was fitted with pneumatic 
tyres. The vehicle was licensed under a C licence to carry goods 
in connexion with the defendant's business as a wadding and cotton 
manufacturer. Defendant’s solicitor, in contending that he had no 
case to answer, argued that as the vehicle was not carrying goods and 
was being used for a purpose for which it could be lawfully used without 
the authority of a licence under the Road and Rail Traffic Act, 1933, 
even though the vehicle was licensed under that Act, it was not subject 
to the speed limit imposed by the sch. 1 para. 2 (2) (a) of Road Traffic 
Act, 1930, as substituted by Road Traffic Act, 1934, s. 2 (1) sch. 1, as 
amended by the Motor Vehicles (Variation of Speed Limit) Regulations, 
1950. He quoted the case of Manning v. Hammond and submitted 
the defendant was entitled to drive at a speed of thirty miles. For the 
police it was urged that as the vehicle was a goods vehicle drawing a 
trailer, it was clearly limited to a speed limit of twenty miles. 

I would refer to the recent decision in the case of Blenkin v. Bell 
and would much appreciate your valued opinion on the point. 

J. Lewis. 
Answer. 

The speed limit is twenty m.p.h. This vehicle is a goods vehicle, not a 
passenger vehicle. When drawing a trailer it is subject to the speed 
limit prescribed by para. 2 (2) (a) of the schedule. 

The cases of Manning v. Hammond [1951] 2 All E.R. 815 and 
Blenkin v. Bell [1952] 1 All E.R. 1258 do not seem to us to be relevant 
when a trailer is being drawn. 


18.—-Solicitor—Leases, etc., drawn by unqualified person. 

I shall be glad if you will let me know whether, in view of a legal case 
some months ago which dealt specifically with the preparation of 
mortgages by a non-solicitor clerk, there is any legal objection to the 
preparation of (a) a lease, and (4+) an agreement, by similar persons 
(viz., non-solicitor clerks of local authorities). Paw. 

Answer. 

Yes, in our opinion ; see the Solicitors Acts, 1932, s. 47 and 1941, 
s. 23 and Beeston and Stapleford U.D.C. v. Smith [1949] 1 All E.R. 394 : 
113 J.P. 160, unless it is an agreement under hand only ; see s. 47 (4) 
of the Act of 1936. 
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cr OF BIRMINGHAM 
Appointment of Full-time Female Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of a Full-time Female Probation Officer for 
the City of Birmingham. 

The appointment and salary will be in 
accordance with the Probation Rules, 1949 to 
1952. Candidates must not be less than twenty- 
three years nor more than forty years of age, 
except in the case of a serving officer. 

The post is superannuable and the selected 
candidate will be required to pass a medical 
examination. 

Applications (in own handwriting), giving 
age, present position, general qualifications and 
experience, should be sent with copies of three 
recent testimonials to the undersigned not later 
than fourteen days after the publication of this 
notice. 

T. M. ELIAS, 
Secretary to the Probation Committee. 


Victoria Law Courts, 
Birmingham, 4. 


WILTSHIRE 


Full-time Male Probation Officer 





APPLICATIONS are invited for this appoint- 
ment based on Swindon. Conditions and 
salary subject to the Probation Rules, 1949- 
1952. Applications in writing, stating age, 
qualifications and experience, with names of 
two referees, to reach the Clerk of the Peace, 
aa Hall, Trowbridge, by February 28, 
1953. 


JA/JB/Prob. 
February 10, 1953. 


OUNTY OF FLINT MAGISTRATES’ 
COURTS COMMITTEE 





Appointment of Justices’ Clerk 


APPLICATIONS are invited from Solicitors 
qualified in accordance with the Justices of the 
Peace Act, 1949, for the whole-time appoint- 
ment of Clerk to the Justices for the County 
Petty Sessional Divisions of Mold, Hope, 
Hawarden, Northop, Holywell and Caerwys, 
with an approximate population of 80,500. 

The personal salary will be £1,450 per annum 
rising by annual increments of £50 to £1,650 
subject to review at the discretion of the 
Committee when the National Scales for 
Justices’ Clerks have been agreed, and approved 
by the Home Secretary. The appointment will 
be superannuable in accordance with the above 
Act. 

The Clerk appointed will be required to take 
up his duties by May 1, 1953. 

Application forms and conditions of service 
may be obtained from the undersigned and the 
application, together with three recent testi- 
monials (originals), sent to the undersigned by 
10 a.m., March 6, 1953. 

Canvassing will disqualify. 

W. HUGH JONES, 
Clerk of the Magistrates’ Courts 
Committee. 
County Buildings, 
Mold 


old. 
February 7, 1953. 





OUNTY OF ESSEX DIVISION OF 
BEACONTREE 


Male Probation Officer 


APPLICATIONS are invited for the above 
whole-time appointment, at a salary in accord- 
ance with the Probation Rules plus Metro- 
politan addition £30 a year. The appointment 
will be subject to medical examination. 

Applications, together with copies of two 
testimonials, must reach the undersigned by 
March 13, 1953. 


H. G. BARROW, 
Secretary to the Probation Committee. 


The Court House, 
Great Eastern Road, 
Stratford, 
London, E.15 
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IMPORTANT NEW EDITION 
NOW AVAILABLE 








Paterson’s 


Licensing Acts 


6lst Edition, 1953 
By F. MORTON SMITH, B.A. 


This new edition is particularly impor- 
tant owing to the consolidation of 
many old enactments in the Customs 
and Excise Act, 1952, necessitating 
extensive re-arrangement of the work. 
All other recent legislation and case 
law is also dealt with. 


Price 57s. 6d. net 





BUTTERWORTHS 
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PROBATION COMMITTEE 


| DersaM COUNTY COMBINED AREA 


Appointment of Male Probation Officer 


APPLICATIONS are invited for the appoint- 
ment of a whole-time Maie Probation Officer 
for the Lanchester, Consett and Stanley area 
of the above County. 

Applicants must not be less than twenty- 
three years nor more than forty years of age, 
except in the case of serving officers. 

The appointment and salary will be in 
accordance with the Probation Rules and the 
salary will be subject to superannuation 
deductions. 

The successful candidate will be required to 
pass a medical examination. 

The officer appointed will be required to 
provide a car for official duties and will be 
reimbursed in accordance with the current 
National Joint Council scales. 

Applications, stating age, education, qualifi- 
cations and experience, together with names 
and addresses of two referees, should be 
received by the undersigned not later than 
February 28, 1953. 


J. K. HOPE, 
Secretary to the Probation Committee. 


Shire Hall, 
Durham. 


County BOROUGH OF EAST HAM 





ASSISTANT SOLICITOR required. Salary 
within £625—£785 (plus London Weighting) 
according to qualifications (Grade A.P.T. 
V(a)/VID. 

Further details and form of application 
(returnable by February 19, 1953) from Town 
Clerk, Town Hall, East Ham, E.6. 


ITY AND COUNTY OF NORWICH 
MAGISTRATES’ COURTS 
COMMITTEE 





Appointment of Justices’ Clerk 
Justices of the Peace Act, 1949 


APPLICATIONS are invited from Barristers 
or Solicitors with experience in the work of a 
Magistrates’ Clerk and qualified in accordance 
with the Justices of the Peace Act, 1949, for the 
whole-time appointment of Clerk to the Justices 
for this City (population 121,226). The Clerk 
appointed will be required to take up his 
duties on or about May 1, 1953. The com- 
mencing personal salary will be £1,250 subject 
to review when National Scales of Salary are 
determined. The Clerk appointed will act as 
Secretary to the Licensing Planning Committee 
(present salary £150). The appointment will be 
permanent and superannuable in accordance 
with the above Act. Applications, giving 
qualifications, age (which should be between 
thirty and forty-five), date of admission and 
experience, together with two recent testimo- 
nials, should be received by me not later than 
February 28, 1953. 


H. A. SHARMAN, 
Clerk of the Committee, 


Magistrates’ Room, 
Guildhall, 
Norwich. 
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Local Authorities’ Byelaws 


By A. S. WISDOM, Solicitor 


This booklet is a summary of byelaw making powers possessed by local authorities. Sixty-nine such 

powers are listed, and of these approximately half are for byelaws under the Public Health Acts, twenty- 

three refer to municipal or public lands or property, fifteen relate to streets and traffic, and eight are 
concerned with open spaces. 


Given in chronological order, the booklet follows the format previously used in the Author’s Local 
Authorities’ Powers of Purchase. Local Authorities’ Byelaws being—so far as the Publishers are aware— 
the first booklet to deal with this subject, should be equally successful. 


Published by 
Justice of the Peace Ltd., Little London, Chichester, Sussex. 


PRICE 4s., postage and packing 6d. 











BINDING 


The Publishers of “* Justice of the Peace and Local Government Review” undertake the binding of Subscribers’ volumes 
and the following arrangements have been made for the convenience of Subscribers. 


A “ Call-in ” scheme for receipt of volumes by the Binding Department has been instituted so as to ease congestion in the bindery. 
The scheme enables subscribers to have the use of their volumes pending despatch for binding, which is obviously preferable to the volumes 
lying idle whilst awaiting their turn. 


All Subscribers who have had their volumes bound in past years will automatically receive ‘‘ Call-in ’’ notices in due course. New 
Subscribers, and those who have not had their volumes bound previously, are invited to write for our ‘‘ Bookbinding Service ”’ leaflet, a 
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